Thursday 
July  3,  1980 


Part  II 

Interstate  Commerce 
Commission 


Regulations  Governing  Procedures  on 
Motor  Carrier  Entry 


J 


45524  Federal  Register  /  Vol.  45,  No.  130  /  Thursday,  July  3, 1980  /  Rules  and  Regulations 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1047 

[Ex  Parte  No.  MC-75  (Sub-No.  2)] 

Agricultural  Cooperative  Exemption 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Final  rules. 

summary:  The  Commission  is  revising 
its  regulations  dealing  with  the 
exemption  from  economic  regulation 
accorded  to  motor  vehicles  controlled 
and  operated  by  an  agricultural 
cooperative  association  or  a  federation 
of  associations.  Specifically,  the 
Commission  is  raising  the  tonnage 
allowable  in  nonfarm-nonmember 
transportation.  This  action  is  being 
taken  to  bring  the  rules  into 
conformance  with  recent  statutory 
changes  enacted  in  Section  24  of  the 
Motor  Carrier  Act  of  1980.  The 
Commission  is  also  updating  the 
regulations  by  deleting  reference  to 
various  sections  of  the  former  Interstate 
Commerce  Act  and  replacing  them  with 
references  to  the  corresponding  section 
of  the  revised  and  amended  Interstate 
Commerce  Act  (Subtitle  IV  of  Title  49, 
United  States  Code,  ‘Transportation,” 

49  U.S.C.  10101  et  seq.) 

EFFECTIVE  DATE:  August  4, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Rothenberg,  phone  202-275-7350. 
or 

Donald  J.  Shaw,  Jr.,  phone  202-275-7292. 
supplementary  information:  Section 
24  of  the  Motor  Carrier  Act  of  1980  made 
some  changes  concerning  the 
agricultural  cooperative  transportation 
exemption  at  49  U.S.C.  10526(a)(5),  It 
raised  the  allowable  tonnage  a 
cooperative  association  or  federation 
may  transport  for  a  nonmember  that  is 
not  a  farmer,  cooperative  association, 
federation,  or  the  United  States 
Government  from  15  to  25  percent  of  the 
total  transportation  of  the  cooperative 
association  of  federation  in  each  Fiscal 
year.  The  revised  regulations  here 
merely  implement  this  numerical  change 
in  our  agricultural  cooperative  rules  at 
49  CFR  1047.21. 

The  new  legislation  also  expanded  the 
recordkeeping,  reporting,  and 
enforcement  powers  of  the  Commission, 
and  prescribed  penalties  for 
noncompliance.  These  areas  are  not 
being  considered  in  this  proceeding, 
although  they  may  be  the  subject  of  a 
subsequent  rulemaking  proceeding. 

The  remainder  of  the  changes  made  in 
the  regulations  are  not  substantive  in 


nature  and  merely  update  the 
regulations  by  striking  all  references  to 
sections  of  the  former  Interstate 
Commerce  Act  and  substituting 
references  to  the  appropriate  sections  of 
Subtitle  IV  of  Title  49  of  the  United 
States  Code. 

Because  the  changes  to  the  regulations 
are  only  technical,  they  will  be  adopted 
as  final  rules  without  notice  and 
comment.  Notice  and  public  procedures 
are  unnecessary  in  a  case  such  as  this 
and  would  serve  only  to  delay  bringing 
the  rules  into  conformance  with  the 
applicable  law. 

This  decision  does  not  affect 
significantly  the  quality  of  the  human 
environment  or  energy  consumption. 

It  is  ordered: 

Sections  1047.20  through  1047.23  of  the 
Code  of  Federal  Regulations  are  revised 
as  set  forth  in  the  appendix  (only 
revised  sections  are  listed). 

This  notice  is  issued  under  authority 
contained  in  49  U.S.C.  10321  and  5 
U.S.C.  553. 

Decided:  June  26, 1980. 

By  the  Commission,  Chairman  Gaskins, 
Vice  Chairman  Gresham,  Commissioners 
Stafford,  Clapp,  Trantum,  Alexis  and  Gilliam. 

Agatha  L  Mergenovich, 

Secretary. 

Appendix — Revisions  of  49  CFR  Part 
1047 

§1047.20  [Amended] 

(1)  In  §  1047.20,  paragraphs  (a),  (b) 
and-(e)  are  revised  to  read  as  follows: 

(a)  Cooperative  Association.  (No 
change  until  last  paragraph  which  is 
revised  as  follows:)  Associations  which 
do  not  conform  to  such  definition  are 
not  eligible  to  operate  under  the  partial 
exemption  of  49  U.S.C.  10526(a)(5); 

(b )  Federation  of  cooperative 
associations.  (No  change  until  last 
sentence  which  is  revised  as  follows:) 
Federations  of  cooperative  associations 
which  do  not  conform  to  such  definition 
are  not  eligible  to  operate  under  the 
partial  exemption  of  49  U.S.C. 
10526(a)(5). 

***** 

(e)  Interstate  transportation.  The  term 
“interstate  transportation”  means 
transportation  by  motor  vehicle  in 
interstate  or  foreign  commerce  subject 
to  the  Commission’s  jurisdiction  as  set 
forth  in  49  U.S.C.  10521. 
***** 

(2)  In  §  1047.21,  the  introductory  text, 


and  paragraph  (b)  are  revised  to  read  as 
follows: 

§  1047.21  Computation  of  tonnage 
allowable  in  nonfarm-non-member 
transportation. 

Interstate  transportation  performed  by 
a  cooperative  association  or  federation 
of  cooperative  associations  for 
nonmembers  who  are  not  farmers, 
cooperative  associations,  or  federations 
of  associations  or  the  United  States 
Government  for  compensation,  (except 
transportation  otherwise  exempt  under 
Subchapter  II,  Chapter  105,  Subtitle  IV 
of  Title  49  of  the  United  States  Code) 
shall  be  limited  to  that  which  is 
incidental  to  its  primary  transportation 
operation  and  necessary  for  its  effective 
performance.  It  shall  in  no  event  exceed 
25  percent  of  its  total  interstate 
transportation  services  in  any  fiscal 
year,  measured  in  terms  of  tonnage.  A 
cooperative  association  or  federation  of 
cooperative  associations  may  transport 
its  own  property,  it  members’  property, 
property  of  other  farmers  and  the 
property  of  other  cooperatives  or 
federations  in  accordance  with  existing 
law,  except  where  the  provisions  of 
§  1047.22  may  be  applicable  to  the  limit 
on  member/nonmember  transportation. 
***** 

(b)  The  base  tonnage  to  which  the  25- 
percent  limitation  is  applied  is  all 
tonnage  of  all  kinds  transported  by  the 
cooperative  association  or  federation  of 
cooperative  associations  in  interstate  or 
foreign  commerce,  whether  for  itself,  its 
members  or  nonmembers,  for  or  on 
behalf  of  the  United  States  or  any 
agency  or  instrumentality  thereof,  and 
that  performed  within  the  exemption 
provided  by  49  U.S.C.  10526(a)(5). 

(3)  In  §  1047.22,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  1047.22  Nonmember  transportation 
limitation  and  recordkeeping. 

*  *  *  *  * 

(b)  Records  of  interstate 
transportation  when  nonmember 
transportation  is  performed.  Any 
cooperative  association  or  federation  of 
cooperative  associations  performing 
interstate  transportation  for 
nonmembers  and  required  to  give  notice 
to  this  Commission  under  §  1047.23  shall 
prepare  and  retain  for  a  period  of  at 
least  two  years  written  records  of  all 
interstate  transportation  performed  for 
members  and  nonmembers.  These 
records  shall  contain  (1)  the  date  of  the 
shipment,  (2)  the  names  and  addresses 
of  the  consignor  and  consignee,  (3)  the 
origin  and  destination  of  the  shipment, 

(4)  a  description  of  the  articles  in  the 
shipment,  (5)  the  weight  or  volume  of  the 
shipment,  (6)  a  description  of  the 
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equipment  used  either  by  unit  number  or 
license  number  and,  in  the  event  this 
equipment  is  nonowned,  the  name  and 
address  of  its  owners  and  drivers,  (7) 
the  total  charges  collected,  (8)  a  copy  of 
all  leases  executed  by  the  cooperative 
association  or  federation  of  cooperative 
associations  to  obtain  equipment  to 
perform  transportation  under  49  U.S.C. 
10526(a)(5),  (9)  whether  the 
transportation  performed  is  (i)  member 
transportation,  (ii)  nonmember 
transportation  for  nohmembers  who  are 
farmers,  cooperative  associations,  or 
federations  thereof,  (iii)  other 
nonmember  transportation,  and  if  of 
class  (iii),  how  the  transportation  was 
incidental  and  necessary  as  defined  in 
§  1047.21(a). 

(4)  Section  1047.23  is  revised  to  read 
as  follows: 

§  1047.23  Notice  to  the  Commission. 

A  cooperative  association  or 
federation  of  cooperative  associations 
which  performs  or  proposes  to  perform 
interstate  transportation  for 
nonmembers,  who  are  not  farmers, 
cooperative  associations,  or  federations 
of  cooperative  associations,  under  49 
U.S.C.  10526(a)(5)  and  (c)  (which 
transportation  is  not  otherwise  exempt 
under  Subchapter  II,  Chapter  105, 

Subtitle  IV  of  Title  49  of  the  United 
States  Code)  shall  notify  the 
Commission  of  its  intent  to  perform 
transportation.  Notification  shall  be 
given  prior  to  the  commencement  of 
operations  and  shall  be  in  the  form, 
contain  the  information,  and  be  served 
in  the  manner  called  for  in  Form  BOp 
102.  Notice  must  be  filed  with  the 
Commission  annually,  within  30  days  of 
its  annual  meeting.  Following  the  receipt 
of  a  properly  completed  Form  BOp  102, 
the  information  will  be  published  in  the 
Federal  Register  and  put  in  a  central  file 
at  the  Commission,  as  public  notice  of 
the  intent  of  the  agricultural  cooperative 
association  or  federation  of  cooperative 
associations  to  conduct  interstate  for- 
hire  transportation  for  nonmembers 
under  49  U.S.C.  10526(a)(5).  The 
information  requested  is  of  a  continuing 
nature,  and  any  changes  in  the 
information  concerning  officers, 
directors,  and  location  of  transportation 
records  in  the  notice  on  file  shall  be 
brought  to  the  Commission’s  attention 
by  the  filing  of  a  supplemental  form  BOp 
102  within  30  days  of  the  change.  Forms 
which  are  incomplete  or  not  properly 
notarized  will  be  rejected. 

|KR  Doc.  80-19934  Filed  7-02-80:  8:45  am| 
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49  CFR  Parts  1011, 1101, 1131 
[Ex  Parte  No.  MC-67  (Sub-No.  9)] 

Revised  Temporary  Authority  Rules 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Final  rules. 

SUMMARY:  Section  23  of  the  ‘‘Motor 
Carrier  Act  of  1980”  has  made  changes 
in  Section  10928  of  Title  49,  United 
States  Code,  which  require  a  revision  of 
the  rules  affecting  the  duration  of  (but 
not  the  substantive  criteria  governing) 
temporary  authority  and  emergency 
temporary  authority  for  motor  carriers 
of  property.  To  implement  the  changes, 
the  Commission  will  now.  where 
appropriate,  grant  a  motor  carrier  of 
property  temporary  authority  (TA)  for  a 
period  of  not  more  than  270  days. 
Similarly  the  Commission  will  grant  a 
motor  carrier  of  property  emergency 
temporary  authority  (ETA)  for  not  more 
than  30  days  and  may  extend  such 
authority  for  a  period  of  not  more  than 
90  additional  days.  Notice  and  comment 
is  unnecessary  under  5  U.S.C.  553(b)(B), 
since  the  revised  rules  implement  the 
Congressional  mandate  in  the  Act.  The 
presently  applicable  rules  for  motor 
carriers  of  passengers  and  water 
carriers  are  unchanged. 

In  addition,  the  rules  shift  appellate 
jurisdiction  from  individual 
Commissioners  as  provided  in  49  CFR 
1011.5(c)  to  the  Review  Boards.  The 
rules  also  abolish  the  Motor  Carrier 
Board  and  shift  its  transfer  functions 
under  49  CFR  1011.6(b)  (4)  and  (5)  to  the 
Review  Boards.  These  functions,  as 
renumbered,  will  then  appear  under  49 
CFR  1011.6(f).  Notice  and  comment  is 
unnecessary,  since  this  is  authorized 
under  the  Commission’s  delegation 
power  and  pertains  to  rules  of  agency 
organization,  procedure,  or  practice. 

5  U.S.C.  553(b)(A). 

EFFECTIVE  DATE:  July  3,  1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Grossman,  202-275-7911. 

Jane  Alspaugh,  202-275-4561. 

Donald  J.  Shaw,  Jr.,  202-275-7292. 
SUPPLEMENTARY  INFORMATION:  The 
changes  adopted  here  are  (1)  required 
by  amendment  to  49  U.S.C.  10928  or  (2) 
exercise  of  the  Commission’s  authority 
to  delegate  certain  functions  to 
employee  boards.  Consequently,  public 
comment  is  unnecessary  and  thus  not 
required  under  5  U.S.C.  553(b)  (A)  and 
(B). 

The  decisional  function  on  temporary 
authority  and  emergency  temporary 
authority  matters  has  already  been 
shifted  to  the  Regional  Motor  Carrier 
Boards.  Appeals  from  those  decisions 


will  be  normally  assigned  to  Review 
Boards,  subject  to  the  normal 
certification  and  recall  procedures  to  the 
Divisions  or  the  Commission.  Similarly, 
the  revocation  function  is  now  vested  in 
an  employee  board  in  the  Office  of 
Consumer  Protection.  With  the  shift  of 
the  finance  functions  to  Review  Boards, 
there  remain  no  functions  vested  in  the 
Motor  Carrier  Board,  and  we  are 
eliminating  its  jurisdiction  accordingly. 

This  action  will  not  affect  significantly 
the  quality  of  the  human  environment  or 
conservation  of  energy  resources. 

It  is  ordered: 

We  adopt  the  revisions  in  49  CFR 
Parts  1011, 1101,  and  1131  set  forth  in  the 
appendix  to  this  notice. 

Issued  under  the  authority  of  49  U.S.C. 
10305, 10321, 10322,  and  10928,  and  5 
U.S.C.  553. 

Decided  June  27, 1980. 

By  the  Commission.  Chairman  Gaskins, 

Vice  Chairman  Gresham,  Commissioners 
Stafford,  Clapp,  Trantum,  Alexis  and 
Gresham.  Commissioners  Stafford  and  Clapp 
dissented  in  part  with  separate  expressions. 
Agatha  L.  Mergenovich; 

Secretary. 

Commissioner  Stafford  (Dissenting,  in  Part) 

Today’s  decision  will  effectively  deprive  a 
member  of  the  Commission  from  any 
meaningful  participation  in  the  important 
ETA/TA  processes  of  the  Commission,  Since 
these  informal  procedures  are  not  subject  to 
the  GTI  provisions,  49  CFR  1100.97(h)(2),  the 
interested  public  will  rarely,  if  ever,  be  able 
to  bring  important  matters  involving  an  ETA/ 
TA  to  the  attention  of  the  Commission. 
Clearly,  accountability  and  responsibility 
cannot  be  delegated  and  it  follows  that  they 
cannot  be  exercised  in  a  vacuum. 

Accordingly,  I  would  retain  the  present 
system  in  which  an  appeal  is  handled  by  a 
single  Commissioner. 

Commissioner  Clapp  (Dissenting  in  Part) 

While  I  do  not  object  to  the  provisions  of 
the  rulemaking  notice  which  terminate  the 
authority  of  individual  Commissioners  over 
the  ETA/TA  appellate  process.  I  do  not 
believe  that  this  authority  should  be  vested 
with  the  Review  Boards  or  that  the  Motor 
Carrier  Board  should  be  abolished  as  further 
provided  in  the  rulemaking  notice.  In  fact,  I 
believe  the  elimination  of  the  Board  would  be 
shortsighted  and  not  in  the  best  interests  of 
the  Commission  and  the  public. 

1  see  several  advantages  to  retention  of  the 
Motor  Carrier  Board.  It  ha9  a  long  experience, 
considerable  expertise,  and  a  clear 
perception  of  ETA/TA  criteria  and  decision¬ 
making:  it  has  worked  closely  with  (and  even 
trained)  the  six  Regional  Motor  Carrier 
Boards  which  have  initial  jurisdiction  over 
ETA’s  and  TA’s  and  it  has  the  confidence  of 
the  public  and  the  motor  carrier  industry. 

I  believe  the  appeals  function  should  be 
transferred  to  the  Motor  Carrier  Board  which 
has  the  expertise  to  handle  it  most  effectively 
rather  than  to  the  Review  Boards. 

The  legislative  change  in  49  U.S.C. 
11343(d)(1)  (Section  18  of  the  Motor  Carrier 
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Act  of  1980)  will  significantly  increase  the 
number  of  "transfer  applications," 
jurisdiction  of  which  now  lies  with  the  Motor 
Carrier  Board.  This  change  increases  the 
revenue  ceiling  (from  $300,000  to  $2  million) 
which  exempts  motor  carrier  mergers  from 
the  requirements  of  49  U.S.C.  11343. 1  might 
add  that  the  existing  Transfer  Rules  (49  CFR 
Part  1132)  were  co-authored  by  two  present 
members  of  the  board,  and  that  is  the  group 
best  equipped  to  deal  with  them. 

These  two  responsibilities — appeals  and 
transfer  applications — lodged  in  the  Board 
would  provide  it  with  a  full  workload  and 
would  result  in  the  subjects  involved  being 
handled  by  experts. 

Finally,  while  I  am  encouraged  by  plans  to 
broaden  the  use  of  paralegals  at  the 
Commission,  an  important  positive  side  effect 
of  retention  of  the  Motor  Carrier  Board  would 
be  the  continuation  of  an  important 
advancement  opportunity  for  paralegals  with 
special  meaning:  the  chance  to  serve  as  a 
decision-maker  on  a  body  with  Board  status. 

In  my  opinion,  dispersal  of  the  Motor 
Carrier  Board  expertise  is  unwise.  I  would 
continue  its  jurisdiction  over  transfer 
applications  under  49  U.S.C.  10926  and  shift 
ETA/TA  appellate  jurisdiction  to  it. 

PART  101 1— COMMISSION 
ORGANIZATION;  DELEGATION  OF 
AUTHORITY 

Appendix 

§1011.5  [Amended] 

1.  Delete  49  CFR  1011.5(c)  and 
renumber  49  CFR  1011.5(d)  as  49  CFR 
1011.5(c). 

§  1011.6  [Amended] 

2.  Add  49  CFR  1011.6(g)(3)  as  follows: 
***** 

(g)  *  *  * 

(3)  Appeals  from  decisions  of  the 
Regional  Motor  Carrier  Boards  entered 
under  49  U.S.C.  10928. 
***** 

3.  Renumber  present  49  CFR 
1011.6(b)(4)  as  49  CFR  1011.6(g)(4). 

4.  Renumber  present  49  CFR 
1011.6(b)(5)  as  49  CFR  1011.6(g)(5). 

5.  Delete  the  remaining  subsections  in 
49  CFR  1011.6(b)  in  their  entirety. 

6.  Renumber  49  CFR  1011.6  (c),  (d),  (e), 
(f).  (g).  (h),  (i).  (j).  (k)  and  (1)  as  49  CFR 
1011.6  (b),  (c),  (d),  (e),  (f).  (g),  (h),  (i),  (j) 
and  (k)  respectively.  Change  the 
reference  to  paragraph  (h)  in  the 
introductory  paragraph  under  49  CFR 
1011.6  to  read  "Except  as  provided  in 
paragraph  (g)  *  *  Change  the 
reference  to  paragraph  (g)(2)  in 
renumbered  49  CFR  1011.6(f)(1)  to  read 

“Except  as  provided  in  paragraph  (f)(2) 
***** 


PART  1101— TEMPORARY 
OPERATING  AUTHORITIES  AND 
APPROVALS 

§1101.2  [Amended] 

7.  Amend  49  CFR  1101.2(c)  to  read  as 
follows: 

***** 

(c)  “Aggregate  of  180 days." The  total 
number  of  days  of  temporary  authority 
which  may  be  granted  to  a  motor  carrier 
of  passengers  under  the  provisions  of  49 
U.S.C.  10928(a).  As  used  in  this  part,  the 
term  “a  period  of  180  days”  or 
“aggregate  of  180  days”  or  terms  having 
a  similar  meaning  will  be  construed  to 
mean  270  days  insofar  as  they  apply  to 
motor  carriers  of  property  and  thus 
define  the  total  number  of  days  of 
temporary  authority  which  may  be 
granted  to  a  motor  carrier  of  property 
under  the  provisions  of  49  U.S.C. 

10928(b). 

PART  1131— TEMPORARY 
AUTHORITY  APPLICATIONS  UNDER 
SECTION  210a(a)  OF  THE  INTERSTATE 
COMMERCE  ACT 

§1131.1  [Amended] 

8.  Amend  49  CFR  1131.1(b)(4)  to  read 
as  follows: 

***** 

(b)  *  *  * 

(4)  “Aggregate  of  180  days. "  The  total 
number  of  days  of  temporary  authority 
which  may  be  granted  to  a  motor  carrier 
of  passengers  under  the  provisions  of  49 
U.S.C.  10928(a).  As  used  in  this  part,  the 
term  “a  period  of  180  days”  or 
“aggregate  of  180  days”  or  terms  having 
a  similar  meaning  will  be  construed  to 
mean  270  days  insofar  as  they  apply  to 
motor  carriers  of  property  and  thus 
define  the  total  number  of  days  of 
temporary  authority  which  may  be 
granted  to  a  motor  carrier  of  property 
under  the  provisions  of  49  U.S.C. 

10928(b). 

§1131.2  [Amended] 

9.  Amend  49  CFR  1131.2(d)(2)  to  read 
as  follows:  ' 

***** 

(d)  *  *  * 

(2)  Where  the  emergency  is  found  to 
continue  beyond  the  period  of  the  initial 
30  day  grant,  the  emergency  temporary 
authority  may  be  extended  until 
disposition  is  made  of  the  longer 
temporary  authority  application.  In  no 
event  may  a  30  day  grant  of  emergency 
temporary  authority  of  a  motor  carrier  of 
property  be  extended  for  a  period  of 
more  than  90  additional  days. 

|FR  Doc.  80-19935  Filed  7-2-80;  8:45  amj 
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49  CFR  Parts  1002, 1136 

[Ex  Parte  No.  MC-122  (Sub-No.  1)] 

Implementation  of  Intercorporate 
Hauling  Reform  Legislation 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  interim  rules  and 
request  for  comments. 

SUMMARY:  Congress  has  adopted 
legislation  which  allows  related  but 
separately  incorporated  members  of  the 
same  corporate  family  to  provide 
transportation  service  for  each  other 
and  to  charge  for  that  service  without 
obtaining  a  license  from  th« 

Commission,  subject  to  certain 
conditions  and  limitations.  The 
Commission  has  initiated  this 
proceeding  to  consider  procedures  under 
which  statutory  notice  requirements 
may  be  satisfied  and  to  otherwise 
implement  Section  9  of  the  “Motor 
Carrier  Act  of  1980”. 

Because  the  Act  goes  into  effect  upon 
enactment,  we  are  publishing  these  as 
interim  rules  to  be  used  until  final  rules 
are  adopted.  Comments  are  requested 
on  the  feasibility  of  these  interim  rules 
as  final  rules. 

DATES:  Effective  date:  July  3, 1980. 
Written  comments  should  be  filed  with 
the  Commission  on  or  before  August  4, 
1980. 

ADDRESSES:  Send  an  original  and,  if 
possible,  15  copies  of  comments  to:  Ex 
Parte  No.  MC-122  (Sub-No.  1),  Rm.  5416, 
Office  of  Proceedings,  Interstate 
Commmerce  Commission,  Washington, 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melvin  B.  Werner,  (202)  275-7987, 
or 

Donald  J.  Shaw,  Jr.,  (202)  275-7292. 
SUPPLEMENTARY  INFORMATION: 

“Intercorporate  Hauling”  as  used  here 
refers  to  transportation  performed  for 
compensation  by  one  corporate  entity 
for  another  affiliated  or  separately 
incorporated  entity  (be  it  a  parent,  a 
subsidiary,  or  otherwise  affiliated 
corporation). 

The  Commission  adopted  the  policy 
early  in  the  history  of  regulation  that 
compensated  intercorporate  hauling 
(6IH)  is  not  legitimate  private  carriage 
(and  thus  exempt  from  regulation),  but 
rather,  is  for-hire  transportation  subject 
to  the  licensing  provisions  of  the 
Interstate  Commerce  Act.  The  policy 
against  CIH  performed  without  authority 
from  the  Commission  stemmed  from  the 
Commission’s  interpretation  of  statutory 
provisions  now  codified  in  subsections 
(4),  (5),  and  (13)  of  section  10102,  of 
subtitle  IV,  Title  49,  U.S.  Code  (the 
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Interstate  Commerce  Act),  which 
respectively  define  common,  contract, 
and  private  carriage.  The  Commission 
essentially  declined  to  pierce  the 
corporate  veil  to  consider  the  business 
of  the  corporate  family,  in  general,  to  be 
the  primary  business  of  the  corporate 
entity  intending  to  provide  CIH. 
Enterprise  Trucking  Corp.  Contract 
Carrier  Applied tiqy,  27  M.C.C.  264 
(1941);  Lee  Wilson  &  Co.,  Contract 
Carrier  Application,  29  M.C.C.  525 
(1941);  Lukens  Steel  Co.  Contract 
Carrier  Application,  42  M.C.C.  672 
(1943);  Schenley  Corp.  v.  United  States, 
326  U.S.  432  (1946);  and  Petition  for 
Declaratory  Order  Regarding 
Intercorporate  Parent-Subsidiary 
Transportation,  123  M.C.C.  268  (1975). 
The  result  was  that,  while  a  single 
corporation  could  perform  for-hire 
service  for  separate  operating  divisions, 
conglomerates  could  perform  such 
service  for  and  among  their  components 
only  on  a  gratuitous  basis. 

The  “Motor  Carrier  Act  of  1980,” 
changes  this  rule  in  new  49  U.S.C. 
10524(b).  It  provides  that  the 
Commission  does  not  have  jurisdiction 
over  CIH  operations,  subject  to  certain 
notice  and  publication  requirements 
which  appear  in  49  U.S.C.  10524(b)  (1), 

(2),  (3),  and  (4).  A  limitation  is  also 
imposed  in  49  U.S.C.  10524(b)(2),  which 
allows  CIH  operations  only  among 
corporations  where  the  parent  directly 
or  indirectly  owns  a  100-percent  interest 
in  each  participating  subsidiary.  New 
subsection  10524(c)  provides  that 
corporations  which  are  related  by 
reason  of  the  100-percent  parent- 
subsidiary  ownership  constitute  a 
“corporate  family”.  Finally,  the 
definition  of  "motor  private  carrier”  in 
49  U.S.C.  10102(13)  is  modified  to 
include  operations  by  “corporate 
families”  as  well  as  by  other  persons. 

This  proceeding  is  being  instituted  to 
implement  the  notification  requirements 
of  new  49  U.S.C.  10524(b)  (1)  and  (2).  It 
also  considers  a  substantive  question 
which  requires  resolution. 

Discussion 

Procedural  Matters 

The  statute  imposes  on  the 
Commission  a  requirement  that  it 
publish  notice  in  the  Federal  Register 
within  30  days  of  receipt  of  notice  from 
a  corporation  that  a  “corporate  family" 
intends  to  engage  in  CIH.  In  view  of 
these  time  constraints,  it  appears  that  a 
uniform  format  would  facilitate  prompt 
publication.  We  have  had  considerable 
success  in  requiring  carriers  seeking  the 
right  to  perform  for-hire  motor  carrier 
service  to  prepare  caption  summaries 
for  the  Commission  to  publish.  A  similar 


approach  would  be  suitable  for  the 
notice  under  consideration  here.  The 
proposed  regulations,  therefore,  specify 
the  content  and  format  of  the  notice. 

We  anticipate  that  the  composition  of 
corporate  families,  as  that  term  is 
defined  in  49  U.S.C.  10524(c),  will 
occasionally  fluctuate.  Our 
understanding  of  the  terms  of  49  U.S.C. 
10524(b)  is  that  the  requirement  of 
notification  also  applies  to  any  after- 
acquired  subsidiaries  not  named  in  an 
original  notice  but  which  intend  to 
participate  in  CIH.  We  believe  these 
new  members  added  to  a  statutory 
“corporate  family”  must  be 
subsequently  identified  to  the 
Commission  and  notice  published  in  the 
Federal  Register.  This  view  is  consistent 
with  requirements  in  49  U.S.C. 

10524(b)(4)  that  a  list  of  qualified 
corporate  members  be  carried  in  all 
vehicles  used  in  CIH  operations. 

Periodic  updating  would  also  assist 
enforcement  officials  who  may  be 
concerned  with  the  continuing 
qualification  of  a  given  subsidiary  to  use 
or  to  provide  CIH  operations.  For  this 
reason  we  propose  to  require  a 
corporation  to  advise  the  Commission 
when  its  interest  in  a  subsidiary  named 
in  a  prior  notice  becomes  less  than  100 
percent. 

The  proposed  rules  require  submittal 
of  an  accurate  and  complete  listing 
whenever  there  is  a  change  in  the 
qualified  corporate  participants.  We 
considered  requiring  notice  only  of  the 
added  or  deleted  member,  but  believe 
that  enforcement  officials  should  be  able 
to  see  a  consolidated  accurate  list. 
Further  a  series  of  changes  would 
require  carrying  a  potentially  large 
quantity  of  addenda  in  the  cab  of  each 
vehicle.  Comments  are  invited  as  to  the 
method  which  would  be  least 
burdensome  to  the  public. 

It  appears  that  Congress  intended  for 
the  Commission  to  publish  CIH  notices 
as  an  accommodation  to  the  public,  and 
to  aid  enforcement,  We  interpret  this  as 
purely  ministerial  function  and  we  will 
not  maintain  extensive  records  in  regard 
to  the  filings. 

Draft  regulations  set  out  in  the 
appendix  specify  that  no  proceeding  will 
be  initiated  by  the  filing  of  a  CIH  notice, 
and  that  no  right  of  protest  arises  upon 
publication  in  the  Federal  Register. 
Corporations  initiating  CIH  operations 
will  remain  subject  to  penalties  for  filing 
information  which  is  incorrect  (18  U.S.C. 
1001). 

A  final  procedural  provision 
establishes  fees  pertaining  to  the  initial 
and  updating  notices  described  above, 
as  required  by  31  U.S.C.  483a.  The 
proposed  fee  is  equivalent  to  those  now 


applicable  for  similar  registration 
processes. 

Substantive  Matters 

It  is  necessary  to  address  one 
substantive  area  of  concern.  Questions 
may  arise  as  to  the  lawfulness  of  CIH 
operations  where  subsidiaries  are  set  up 
specifically  to  provide  transportation 
services  for  their  parent  or  corporate 
affiliates.  These  have  historically  been 
prohibited  unless  they  obtain  authority 
from  the  Commission  as  for-hire 
carriers.  See  Schenley,  supra.  In  view  of 
the  change  made  by  Congress  in  the 
definition  of  private  carriers  in  49  U.S.C. 
10102(13),  we  do  not  believe  the 
legislative  language  precludes  a 
subsidary’s  being  specifically 
established  for  this  purpose,  and  no 
regulations  are  proposed  in  regard  to 
these  situations. 

This  action  does  not  appear  to  affect 
significantly  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources.  It  merely  proposes 
registration  rules  whose  implementation 
has  been  ordered  by  Congress. 

However,  anyone  may  comment  on  this 
aspect  of  the  proposal. 

Accordingly,  we  proposed  to  revise 
Title  49  of  the  Code  of  Federal 
Regulations  by  the  addition  of  the 
provisions  set  out  in  the  appendix  to  this 
notice. 

The  rules  set  out  in  the  appendix  will 
also  be  used  by  the  Commission  on  an 
interim  basis.  The  Commission  is  faced 
with  an  impracticable  situation  in  which 
the  due  and  required  execution  of  the 
agency  functions  would  be  prevented  by 
undertaking  a  rule-making  proceeding 
prior  to  the  adoption  of  any  rules.  Thus, 
notice  and  comment  for  these  interim 
rules  are  not  required  under  5  U.S.C. 
553(b)(B).  Public  comments  are  invited 
on  these  interim  rules  as  a  basis  for  final 
rules,  however.  We  shall  act  as  fast  as 
possible  on  formulating  final  rules. 

This  notice  of  proposed  rulemaking  is 
issued  under  authority  of  49  U.S.C.  10321 
and  5  U.S.C.  553.  Dated:  June  26, 1980. 

By  the  Commission  Chairman  Gaskins, 

Vice  Chairman  Gresham,  Commissioners 
Stafford.  Clapp,  Trantum,  Alexis  and  Gilliam. 
Agatha  L.  Mergenovich, 

Secretary. 

Appendix — Interim  and  Proposed  Rules 
Implementing  Compensated 
Intercorporate  Hauling  Provisions  of 
“Motor  Carrier  Act  of  1980” 

In  49  CFR  Chapter  X,  a  new  Part  1136 
is  added  to  read  as  follows: 
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PART  1136— COMPENSATED 
INTERCORPORATE  HAULING 
OPERATIONS 

Sec. 

1136.1  Scope. 

1136.2  Applicability. 

1136.3  Notification. 

1 136.4  Change! s)  in  participation  in 
intercorporate  hauling. 

Authority:  49  U.S.C.  10321  and  5  U.S.C.  553. 

§1136.1  Scope. 

Compensated  transportation  service 
by  a  member  of  a  corporate  family  for 
other  members  of  the  same  corporate 
family  (“Incorporate  Hauling”)  is 
exempt  from  Commission  regulation 
subject  to  certain  notice  requirements. 

To  qualify  for  the  exemption,  companies 
must  be  members  of  the  corporate 
family  in  which  the  parent  owns, 
directly  or  indirectly,  100  percent 
interest  in  the  subsidiaries.  These 
regulations  prescribe  procedures  for 
compliance  with  the  notice  requirements 
of  49  U.S.C.  10524(b)  and  (c). 

§1136.2  Applicability. 

Motor  carrier  service  under  this 
exemption  may  be  performed  as  soon  as 
the  notice  required  by  these  rules  is  filed 
with  the  Commission.  Mailing  must  be 
by  certified  mail. 

§1136.3  Notification. 

(a)  General  requirements — Whenever 
a  coporation  seeks  to  initiate 
compensated  intercorporate  hauling  It 
shall  be  necessary  for  the  corporation  to 
prepare  a  Federal  Register  notice  in 
accordance  with  the  following  format: 

Notice  of  Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required  by  49 
U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  to  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S:C. 

10524(b). 

1.  Parent  corporation  and  address  of 
principal  office: 

2.  Wholly-owned  subsidiaries  which  will 
participate  in  the  operations,  and  address  of 
their  respective  principal  offices: 

(a) 

(b) 

(c) 

(b)  Parties  subject  to  requirements— AW 
notices  must  be  submitted  by  the  parent  of 
the  corporate  family,  by  or  for  whose 
members  proposed  compensated 
intercorporate  hauling  operations  are  to  be 
performed. 

(c)  Affidavit — The  notice  shall  include  the 
following  affidavit  from  a  person  legally 
qualified  to  act  on  behalf  of  the  parent: 

“I  affirm  that  is  a  corporation 

which  directly  or  indirectly  owns  a  100- 
percent  interest  in  the  subsidiaries 
participating  in  compensated  intercorporate 


hauling  under  49  U.S.C.  10524(b).  listed  in  the 
attached  notice. 

(d)  To  Whom  notice  sent — Secretary, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

(e)  Miscellaneous — The  filling  of  a  CIH 
notice  does  not  initiate  a  proceeding  before 
the  Commission  nor  is  any  right  of  protest 
created  by  publication  of  a  notice  in  the 
Federal  Register;  publication  is  a  ministerial 
function  and  does  not  indicate  Commission 
investigation  or  affirmation  of  the 
representations  appearing  in  the  notice 
concerning  corporate  affiliations. 

§  1 136.4  Change(s)  in  participation  in 
intercorporate  hauling. 

(a)  If  the  parent  intends  that  an 
additional  subsidiary  participates  in  the 
compensated  intercorporate  hauling,  it 
must  file  an  updated  notice. 

(b)  Whenever  the  interest  which  a 
corporation  owns  in  a  subsidiary 
participating  in  compensated 
intercorporate  hauling  becomes  less 
than  100  percent,  operations  under  49 
U.S.C.  10524(b),  by  or  for  that 
subsidiary,  must  be  discontinued  at 
once,  and  the  parent  must  file  an 
updated  notice  within  10  days. 

(c)  Updated  notices  will  be  subject  to 
publication  in  the  Federal  Register  and 
must  be  submitted  in  the  format 
prescribed  in  subsection  1136.4(a). 

PART  1002-FEES 

49  CFRPart  1002  Fees. 

Section  1002.2  Filing  Fees  is  amended 
as  follows: 

(1)  In  paragraph  (c)  new  material  is 
added  to  the  end  of  subparagraph  (1). 

As  amended,  paragraph  (c)(1)  reads  as 
follows: 

§  1002.2  Filing  fees. 
***** 

(c)  Related  or  consolidated 
proceedings.  (1)  Separate  fees  need  not 
be  paid  on  related  applications  filed  by 
the  same  applicant  which  would  be  the 
subject  of  one  proceeding,  such  as  a 
single  petition  for  modification  of  more 
than  one  certificate  or  permit  held  by 
the  same  person;  a  related  plan  of  track 
relocation,  joint  use,  purchase  of 
trackage  rights,  and  issuance  of 
securities;  a  section  5  motor  common 
carrier  acquisition  application  combined 
with  a  related  section  207  application 
for  a  certificate  of  public  convenience 
and  necessity;  or  the  like.  In  such 
instances,  the  only  fee  to  be  accessed 
will  be  that  applicable  to  the  embraced 
proceeding  which  carries  the  highest 
filing  fee  as  listed  in  paragraph  (b)  of 
this  section;  except  that,  directly  related 
applications  involving  a  transfer  under 
section  206(a)(6)  or  section  212(b),  and 
an  application  on  Form  OP-OR-9  for 
gateway  elimination  and/ora 


conversion,  the  sole  fee  shall  be  the 
basic  fee  for  the  transfer  application. 
Each  filing  of  an  original  or  updated 
notice  of  intent  to  engage  in 
compensated  intercorporate  hauling 
operations  shall  he  considered  a 
separate  filing,  and  shall  be  subject  to 
payment  as  described  in  paragraph  (d) 
of  this  section. 

*  *.*•** 

(2)  In  Part  IV  under  paragraph  (d),  a 
new  item  (45)  is  added  to  read  as 
follows: 

*  *  * r  *  * 

(45)  A  notice  required  by  49  U.S.C.  10524(b) 
to  engage  in  compensated  intercorporate 
hauling.  $150 
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49  CFR  Part  1004 

[Ex  Parte  No.  55  (Sub-No.  42)] 

Deletion  of  Dual  Operations  Policy 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Deletion  of  rule. 

summary:  The  “Motor  Carrier  Act  of 
1980”  amended  Section  10930(a)  of  Title 
49,  United  States  Code,  deleting 
statutory  prohibitions  against  the  dual 
holding  of  both  motor  common  and 
contract  carrier  operating  authority.  The 
Commission’s  pblioy  statement  in  49 
CFR  1004.3  regarding  these  dual 
operations  is  now  obsolete  and  will  be 
deleted.  For  this  reason,  comments  are 
not  necessary,  see  5  U.S.C,  553(b)(B). 
EFFECTIVE  DATE:  July  3, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Wuehrmann,  202-275-7967 
or 

Peter  Metrinko,  202-275-7885. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  required  by  amendment  to  49 
U.S.C.  10930(a).  Public  comment  is 
unnecessary  and  thus  not  required,  5 
U.S.C.  553(b)(B). 

§1004.3  [Deleted] 

Accordingly,  49  CFR  1004.3  is  deleted. 
This  action  will  not  affect  significantly 
the  quality  of  the  human  environment  or 
conservation  df  energy  resources. 

Issued  under ihe  authority, of  49  U.S.C. 
10321  and  5  U.S.C.  553. 

Decided:  June  26, 1980. 

By  the  Commission,  Chairman  Gaskins, 
Vice  Chairman  Gresham,  Commissioners 
Stafford,  Clapp,  Trantum,  Alexis  and  Gilliam. 
Agatha  L.  Mergenovich, 

Secretary. 

[FR  Ooc.  80-16937  Filed  7-2-80:  8:45  am] 
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49  CFR  Part  1100 

[Ex  Parte  No.  55  (Sub-No.  44)] 

Rules  Governing  Applications  Filed  by 
Motor  Carriers 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Notice  of  interim  rules  and 
request  for  comments. 

summary:  “The  Motor  Carrier  Act  of 
1980"  ("The  Act”)  has  changed  a 
number  of  statutory  provisions  affecting 
the  Commission.  These  changes  include 
requiring  expedited  procedures  for 
processing  certain  motor  carrier  finance 
applications.  To  comply  with  The  Act 
we  must  revise  the  regulations 
governing  the  processing  of  applications 
filed  by  motor  carriers  (1)  to  consolidate, 
purchase,  merge,  or  lease  operating 
rights  and  properties,  or  to  acquire 
control  of  motor  carriers  pursuant  to  49 
U.S.C.  11343  and  11344,  and  (2)  to  be 
granted  temporarily  authority  to  engage 
in  operations  under  49  U.S.C.  11349 
corresponding  to  permanent  authority 
which  is  sought  under  49  U.S.C.  11343 
and  10926.  These  rules  would  require 
directly  related  applications  to  be  filed 
at  the  same  time  as  the  finance 
application. 

In  addition,  certain  minor  revisions 
are  required  in  the  pertinent  application 
forms  so  that  they  will  correspond  to  the 
revised  regulation.  Because  the  Act  goes 
into  effect  upon  enactment,  we  are 
publishing  these  as  interim  rules  to  be 
used  until  final  rules  are  adopted. 
Comments  are  requested  on  the 
feasibility  of  these  interim  rules  as  final 
rules. 

DATES:  Effective  date:  July  3, 1980. 
Comments  should  be  submitted  August 
18, 1980. 

ADDRESSES:  An  original  and  15  copies,  if 
possible,  should  be  sent  to:  Ex  Parte  No. 
55  (Sub-No.  44),  Room  5414,  Interstate 
Commerce  Commission,  Washington, 
D.C.  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Kelly,  (202)  275-7245. 

Eliot  Horowitz,  (202)  275-7657. 

Bruce  Kasson,  (202)  275-7655. 
SUPPLEMENTARY  INFORMATION:  The 
Motor  Carrier  Act  of  1980  (“Act") 
includes  statutory  time  frames  for  all 
non-rail  proceedings  within  which  an 
appropriate  decisional  body  of  this 
Commission  must  make  an  initial 
decision.  (See  49  U.S.C.  10322  and 
11345a).  We  are  revising  49  CFR 
1100.240  to  insure  that  cases  filed  under 
49  U.S.C.  11344  and  11349  are  decided 
within  these  designated  time  periods. 
The  revisions  expedite  the  submission 
and  handling  of  evidence  in  affected 


finance  proceedings.  The  substance  of 
the  evidence  submitted  by  the  persons 
in  these  proceedings  and  the  manner  in 
which  it  is  weighed  by  the  Commission 
remains  unchanged.  This  proceeding 
will  not  deal  with  appellate  procedures. 

The  Revisions  Proposed 

Appendix  A  to  this  notice  lists  a 
proposed  and  interim  version  of  the 
rules  of  practice  which  govern 
permanent  applications  filed  by  motor 
carriers  under  49  U.S.C.  11343  and  11344 
and  for  temporary  authority  to  provide 
operations  under  49  U.S.C.  11349 
corrsponding  to  those  for  which 
permanent  authority  is  sought  under  49 
U.S.C.  11343  and  10926. 

Appendix  B  sets  forth  revised 
instructions  to  application  forms  OP-F- 
44,  OP-F-45,  and  OP-F-46. 

Interim  Use  of  Rules 

These  rules  will  be  used  by  the 
Commission  on  an  interim  basis.  The 
Commission  is  faced  with  an 
impracticable  situation  in  which  the  due 
and  required  execution  of  the  agency 
functions  would  be  prevented  by 
undertaking  a  rulemaking  proceeding 
prior  to  the  adoption  of  any  rules.  Thus, 
notice  and  comment  for  these  interim 
rules  are  not  required  under  5  U.S.C. 
553(b)(B).  Public  comments  are  invited 
on  these  interim  rules  as  a  basis  for  final 
rules.  We  shall  act  as  fast  as  possible  on 
formulating  final  rules. 

Imposed  Time  Limits 

The  new  statute  at  49  U.S.C.  11345a 
requires  the  Commission  to  publish 
notice  of  an  application  filed  by  a  motor 
carrier  under  49  U.S.C.  11343  in  the 
Federal  Register  within.  30  days  from  the 
date  of  its  filing.  Incomplete  applications 
must  be  rejected  by  order  of  the 
Commission  within  the  same  time  frame. 

Once  an  application  is  published 
written  comments  about  it  must  be 
received  by  the  Commission  within  the 
following  45  day  period.The  Commission 
must  conclude  all  evidentiary 
proceedings  within  240  days  from  the 
Federal  Register  publication  and  render 
a  final  decision  within  the  next  180  day 
period. 

These  time  limits  impel  us  to  require 
that  the  applicant  file  all  of  its  evidence 
at  the  inception  of  the  application,  and 
that  protestants  file  their  complete 
evidence  in  response.  It  is  the 
Commission’s  policy  to  use  the  modified 
procedure  where  at  all  possible.  The 
revised  regulation  at  49  CFR  1100.240 
provides  for  the  completion  of  the 
evidentiary  record  in  cases  handled 
under  the  modified  procedure  within  60 
days  from  the  date  upon  which  notice  of 
a  proposed  transaction  is  published  in 


the  Federal  Register.  This  is  so 
regardless  of  whether  an  application  is 
opposed.  Once  the  evidentiary  record  is 
completed,  an  appropriate  decisional 
body  will  decide  the  application. 

Summary  of  Revisions 

The  revisions  proposed  here  fall  into 
five  general  categories.  These  are 
summarized  separately. 

§  1100.240(A)  Filing  of  Applications 
Under  49  U.S.C.  11343  and  11344 

Applicants  seeking  authority  to 
consolidate,  merge,  purchase,  or  lease 
operating  rights  of  a  motor  carrier  use 
application  form  OP-F-44.  Those 
seeking  to  acquire  control  of  a  motor 
carrier  through  ownership  of  stock,  or 
otherwise,  use  application  form  OP-F- 
45.  Each  of  these  application  forms 
currently  elicits  from  applicants  all  of 
the  information  necessary  for  the 
Commission  to  decide  a  case. 
Consequently,  under  the  revised 
procedures,  these  forms  require  only 
some  nonsubstantive  modification. 
However,  it  is  imperative  that 
applicants  carefully  complete  the 
application  forms  since  failure  to  do  so 
will  result  in  the  rejection,  dismissal,  or 
denial  of  a  proposal. 

In  the  past,  Commission  personnel 
have  expended  time  and  effort  in 
helping  persons  to  cure  defects  in 
improperly  filed  applications  before 
their  publication  in  the  Federal  Register. 
Given  the  time  constraints  placed  on  the 
Commission  by  the  Act,  assistance  can 
no  longer  be  made  available  subsequent 
to  the  filing  of  an  application.  Any 
questions  relating  to  an  application  form 
should  be  resolved,  with  Commission 
staff  assistance  if  necessary,  prior  to  the 
filing  of  an  application. 

This  change  in  procedure  will  result  in 
the  prompt  Federal  Register  publication 
of  proposed  finance  transactions.  Prior 
to  publishing  a  proposed  transaction, 
Commission  staff  will  correct  only  minor 
errors  in  an  application.  This  may  occur 
without  contacting  applicant's 
representatives. 

A  second  change  in  the  procedure 
concerns  the  filing  of  applications  (other 
than  applications  for  temporary 
authority)  directly  related  to  the  finance 
transaction.  These  are  applications  filed 
under  other  sections  of  the  Act  which 
either  directly  affect  or  are  directly 
affected  by  the  finance  transaction. 
Hereafter,  these  applications  must  be 
filed  concurrently  with  the  finance 
proposal.  Directly  related  applications 
will  continue  to  be  handled  in  the 
Section  of  Finance,  and,  wherever 
possible,  decided  in  a  consolidated 
proceeding. 
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This  simultaneous  filing  requirement 
will  insure  that  directly  related 
proposals  are  also  decided  within  the 
time  frames  established  under  the  Act 
The  procedural  time  frames  for  the 
submission  of  written  comments  to  a 
published  operating  authority,  see 
application  Ex  Part  No.  55  (Sub-No.  43), 
Rules  Governing  Application  for 
Operating  Authority,  parallel  those 
relating  to  finance  transactions. 

For  purposes  of  this  provision,  an 
application  filed  under  49  U.S.C.  11349, 
seeking  temporary  authority,  is  not 
deemed  a  directly  related  proposal. 
Proposals  for  temporary  authority  may 
be  filed  subsequent  to  the  filing  of 
permanent  finance  applications.  The 
procedures  relating  to  temporary 
authority  applications  are  set  forth  at  49 
CFR  1100.240(E)  infra. 

Also,  the  new  procedures  preclude  a 
person  from  making  amendments  to  a 
proposal  once  it  is  published  in  the 
Federal  Register.  We  are  opposed  to  the 
amendment  process  as  a  device  for 
limiting  opposition  to  an  application 
rather  than  as  a  method  of  determining 
the  needs  of  the  affected  shipping 
public.  Moreover,  the  amendment 
process  has  created  an  administrative 
burden  on  the  Commission.  This 
procedural  change  also  underlines  the 
need  for  persons  to  consider  carefully 
the  scope  of  proposed  transactions 
before  filing  applications  with  the 
Commission. 

Finally,  the  revised  procedures 
eliminate  the  Commission’s  service  of  a 
“designation"  or  “modified  procedure” 
order  on  the  parties  to  a  proceeding. 
Except  for  submitting  a  reply  statement 
(at  its  option  and  only  in  an  opposed 
proceeding),  an  applicant  is  required  to 
submit  all  evidence  along  with  the 
application  form.  Supporting  statements 
must  be  verified,  except  for  those  which 
consist  wholly  of  legal  argument.  Under 
these  revised  procedures  the 
Commission  will  continue  to  employ  the 
“decision-notice”  format  adopted  by  the 
Commission  in  Summary  Grant 
Procedures  (Finance),  44  FR  41203  (July 
16, 1979.) 

§  1100.240(B)  How  to  Oppose  Finance 
Applications 

Under  the  revised  procedures, 
protestants  must  submit  to  the 
Commission  all  of  their  evidence  in 
opposition  to  a  finance  application 
within  45  days  from  the  date  notice  of  a 
proposed  transaction  appears  in  the 
Federal  Register.  The  protest  and  any 
accompanying  statements  in  support 
(other  than  those  consisting  of  legal 
argument  only)  must  be  verified. 
Furthermore,  a  copy  must  be  served 
upon  applicants'  representatives. 


Finally,  any  request  for  oral  hearing 
must  be  included  with  the  protest. 

In  addition  to  the  Federal  Register 
publication,  a  chpy  of  the  entire 
application  will  be  available  for 
inspection  by  potential  protestants  at 
the  Commission’s  offices  in  Washington, 
D.C.  or  the  regional  office  of  each 
applicant’s  domicile.  The  revised  rules 
provide  that  an  applicant  has  an 
obligation  to  serve  a  copy  of  its 
application  on  any  person  submitting  a 
$10.00  fee  to  applicant  to  help  defray 
reproduction  expenses. 

We  believe  that  the  availability  of  the 
application  at  the  regional  offices  and 
the  Commission’s  Washington,  D.C. 
offices  should  satisfy  the  interests  of 
most  persons.  Those  persons  wishing  to 
receive  their  own  copies  of  the 
application  should  be  willing  to  pay  the 
nominal  fee  to  the  applicant  to  help 
defray  reproduction  expenses.* 

We  are  here  faced  with  a  difficult 
situation.  The  time  limits  imposed  by  the 
Act  require  that  applicant  submit  its 
entire  application  package  upon  filing. 
We  request  comments  as  to  any  other 
method  by  which  interested  persons  can 
receive  copies  of  the  application  without 
unduly  burdening  the  applicant  It  would 
be  an  unfair  expense  burden  on  the 
applicant  to  require  it  to  send  copies  of 
the  application  to  the  merely  curious. 

We  ask  whether  requiring  the 
applicant(s)  to  make  a  copy -of  the 
application  available  for  inspection  at 
their  primary  places  of  business,  and  at 
the  offices  of  their  representatives, 
would  completely  satisfy  the  needs  of 
potential  protestants,  in  lieu  of  the 
interim  procedure.  * 

If  the  potential  protestant  desires  to 
receive  a  copy  of  the  application  under 
the  interim  rule  in  an  expedited  manner, 
we  encourage  the  persons  involved  to 
make  informal  arrangements,  such  as 
including  postage  for  express  mail 
delivery. 

Although  the  time  period  relating  to 
the  filing  of  evidence  in  opposition  to  an 
application  has  been  altered,  the  nature 
of  the  submission  has  not.  The  new 
format  neither  modifies  any  existing 
decisional  standards  nor  imposes 
restrictions  upon  the  substance  of  the 
evidence  offered  by  a  protestant. 

*  In  addition,  the  Commission  is  aware  that  a 
member  of  "watching”  services  will  provide  copies 
of  applications  at  a  modest  fee.  We  believe  our 
approach,  coupled  with  the  availability  of  these 
watching  services,  is  consistent  with  the 
Congressional  concern  that  undue  notice  burden  not 
be  placed  on  applicants.  See,  in  this  connection, 
statement  of  Senator  Packwood.  49  Cong.  Rec.  S. 
7685  (daily  ed.  June  20, 1980). 


§  1100.240(C)  Procedures  Relating  to 
Oral  Hearing 

The  small  revisions  to  procedures 
concerning  oral  hearings  also  reflect  the 
Commission's  need  to  expedite  its 
proceedings.  Where  the  Commission 
deems  a  case  suitable  for  hearing,  it  will 
promptly  notify  the  parties.  Any  person 
having  an  emergency  need  for  changing 
the  scheduled  time  and/or  place  of 
hearing  must  immediately  notify  the 
Commission. 

§  1100.240(D)  General  Rules  Governing 
Applications  Filed  Under  49  U.S.C. 

11343  and  11344 

We  propose  to  adopt  more  -stringent 
rules  with  regard  to  requests  for 
extensions  of  time.  The  imposition  of 
statutory  deadlines  requires  that  the 
ICC,  the  industry,  and  the  practicing  bar 
work  harder  to  meet  deadlines.  A  three 
working  day  extension  of  time 
maximum  should  act  as  a  buffer  in 
emergency  cases. 

§  1100.240(E)  Processing  of 
Applications  Filed  for  Temporary 
Authority  Corresponding  to 
Applications  Filed  Under  49  U.S.C. 

11344  or  10926 

The  regulation  at  49  CFR  1100.240 
governs,  in  part,  the  processing  of 
temporary  authority  applications 
corresponding  to  finance  proposals. 
These  are  presently  handled 
expeditiously  and  do  not  require 
modification  to  meet  time  frames 
imposed  by  the  revised  Act. 

Nonetheless,  we  have  taken  this 
opportunity  to  simplify  these  rules. 

Revisions  to  Application  Form 
Instructions 

Since  the  revised  rules  do  not  alter  the 
nature  of  the  information  required  of 
applicants  in  motor  carrier  finance 
cases,  no  substantive  changes  are 
required  to  forms  OP-F-44,  45,  or  46. 
However,  some  modification  of  the 
instructions  to  the  forms  is  required  to 
reflect  procedural  changes. 

Initially,  please  note  that  the  same 
instructions  are  applicable  to  forms  OP- 
F-44  and  45.  The  revised  instructions 
affect  5  ofthe  13  enumerated 
instructions  currently  appearing  on  OP- 
F-45.  These  concern  (a)  application 
copies,  (b)  amendments,  (c)  hearing 
procedures,  (d)  directly  related 
applications,  and  (e)  the  Federal 
Register  summary.  The  revised 
instruction  sheet  which  appears  in 
Appendix  B  will  hereafter  appear  on 
forms  OP-F-44  and  45. 

Finally,  we  have  made  a  single 
revision  to  the  instructions  accompying 
form  OP-F-46  which  clarifies  the 
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manner  in  which  interested  persons  are 
afforded  notice  of  the  filing  of  temporary 
authority  applications. 

Summary 

We  propose  to  adopt  the  revisions  as 
set  forth  in  Appendices  A  and  B,  and  we 
will  operate  under  these  rules  until 
further  notice. 

This  proposed  action  does  not  appear 
to  affect  significantly  the  quality  of  the 
human  environment  or  the  conservation 
of  energy  resources.  The  interim 
adoption  and  our  proposal  of  these  rules 
is  required  to  carry  out  the  purpose, 
finding,  and  changes  made  by  the  Motor 
Carrier  Act  of  1980. 

These  actions  are  taken  under  the 
authority  of  49  U.S.C.  10321  and  5  U.S.C. 
553. 

Decided:  June  26. 1980. 

By  the  Commission.  Chairman  Gaskins, 
Vice-Chairman  Gresham.  Commissioners 
Stafford,  Clapp,  Trantum,  Alexis,  and 
Gilliam. 

Agatha  L.  Mergenovich, 

Secretary. 

Appendix  A 

§1100.240  [Reserved] 

Section  1100.240  Rules  governing 
applications  by  motor  carriers  under  49 
U.S.C.  11344  and  11349  is  reserved. 

Introduction 

These  rules  govern  the  processing  of 
motor  carrier  finance  applications  to 
consolidate,  purchase,  merge,  or  lease 
operating  rights  and  properties,  or 
acquire  control  of  motor  carriers 
pursuant  to  49  U.S.C.  11343-11344  and  to 
be  granted  authority  temporarily  to  do 
so  under  49  U.S.C.  11349. 

The  general  topics  covered  are: 

Sec. 

1100.240  (A)  Filing  of  applications  under  49 
U.S.C.  11344. 

1100.240  (B)  How  to  oppose  applications 
filed  under  49  U.S.C.  11344. 

1100.240  (C)  Procedures  relating  to  oral 
hearings. 

1100.240  (D)  General  rules  governing  the 
applications  filed  under  49  U.S.C.  11344. 

1100.240  (E)  Processing  of  applications  filed 
for  temporary  authority  under  49  U.S.C. 
11349  corresponding  to  applications  filed 
under  49  U.S.C.  11344  or  10926. 

Sections  1100.240  (A)  through  1100.240 
(E)  are  added  to  read  as  follows: 

§  1 100.240(A)  Filing  of  applications  under 
49  U.S.C.  11344. 

(a)  Procedures  used  generally — The 
ICC  uses  two  basic  types  of  procedures. 
Most  cases  are  processed  under  the 
modified  procedure  (on  the  basis  of  an 
evidentiary  record  composed  entirely  of 
written  statements).  Occasionally,  a 
case  involves  extraordinary  substantive 


issues,  the  resolution  of  which  requires 
taking  testimony  from  persons  at  an  oral 
hearing.  These  rules  govern  both  types 
of  proceedings.  It  is  the  Commission’s 
policy  to  process  cases  under  the 
modified  procedure  where  at  all 
possible. 

(b)  Starting  the  application  process — 
Carriers  that  seek  to  consolidate, 
purchase,  merge,  or  lease  operating 
rights  and  properties,  or  acquire  control 
of  motor  carriers  shall  properly 
complete  an  application  to  do  so.  (See  49 
CFR  1003.1  and  1002  regarding  the  forms 
and  filing  fees.)  Application  forms  are 
available  at  Commission  field  or 
regional  offices  or  at  the  Office  of  the 
Secretary. 

(c)  Information  to  be  submitted  by 
applicants — (1)  The  application  form. 
Application  forms  are  explicit 
concerning  the  information  which  shall 
be  submitted.  Failure  to  fully  comply 
with  the  instructions  on  the  application 
form  may  result  in  the  rejection, 
dismissal,  or  denial  of  the  application. 
Persons  shall  resolve  any  questions 
relating  to  the  application  form  by 
contacting  the  Commission  before  filing 
the  application. 

(2)  Caption  Summary.  Each 
application  shall  be  accompanied  by  a 
caption  summary:  (i)  Describing  the 
proposed  transaction,  and  indicating  (A) 

(1)  whether  any  portion  of  the  operating 
rights  involved  in  the  transaction  is 
proposed  to  be  cancelled  or  restricted, 

[2)  whether  an  application  under  49 
U.S.C.  11349  to  perform  temporarily  the 
service  proposed  by  the  permanent 
application  has  been  filed,  and  (3) 
whether  another  application  has  been 
filed  under  provisions  of  the  revised 
Interstate  Commerce  Act  which  is 
directly  related  to  the  proposed 
transaction.  (See  49  CFR  1100.240(A)(d) 
regarding  directly  related  applications) 

(3)  The  completed  application  form 
shall  contain  applicant’s  entire  case 
(other  than  an  optional  reply  statement 
in  an  opposed  proceeding)  under  the 
modified  procedure.  Any  statements 
submitted  on  behalf  of  an  applicant 
supporting  the  transaction  shall  be 
verified.  Pleadings  consisting  strictly  of 
legal  argument,  however,  need  not  be 
verified. 

(d)  Directly  related  applications. — 
Directly  related  applications  shall  be 
filed  along  with  the  proposed  finance 
transaction.  These  applications  are  filed 
under  other  provisions  of  the  Act  which 
either  directly  affect  or  are  directly 
affected  by  the  finance  transaction 
proposed  under  49  U.S.C.  11343. 
Typically,  they  include  requests  for 
authority  to  acquire  new  operating 
authority,  to  modify  or  convert  existing 
operating  authority,  or  to  issue  securities 


or  assume  debt  obligations.  Whenever 
an  application  is  filed  under  these  rules 
and  a  directly  related  application  is  also 
filed,  the  caption  summary  of  each  shall 
make  reference  to  the  other. 

(e)  Where  the  application  is  sent. — 

See  49  CFR  1100.247(A)(i),  except  that 
an  original  and  two  copies  of  the  finance 
application  are  required. 

(f)  Commission  review  of  the 
application. — See  49  CFR  1100.247(A)(j). 

(g)  Changing  the  request  for  authority 
after  notice  of  the  application  appears 
in  the  Federal  Register. — See  49  CFR 
1100.247(A)(k). 

(h)  After  publication  in  the  Federal 
Register. — (1)  Interested  persons  have  45 
days  to  file  protests  at  the  Commission. 
See  §  1100.240(B). 

(2)  If  no  one  opposes  the  application, 
it  will  be  decided  using  the  information 
submitted  with  the  application. 

(3)  Applicants  are  required  to  furnish 
a  copy  of  the  application  to  any 
interested  person.  The  request  for  a 
copy  shall  contain  a  check  or  money 
order  for  $5  payable  to  applicants  to 
cover  (at  least  partially)  reproduction 
and  mailing  costs.  Applicants  need  not 
supply  copies  to  any  person  not  sending 
the  appropriate  payment.  Applicants  are 
required  to  mail  the  copy  within  5  days 
of  the  request  being  received. 

(4)  If  the  application  is  opposed, 
opposing  parties  are  required  to  send  a 
copy  of  their  protest  to  the  applicants, 
see  §  1100.240(B)(a)(2). 

(i)  Filing  a  reply  statement. — See  49 
CFR  1100.247(A)(m).  A  reply  statement 
consisting  strictly  of  legal  argument 
need  not  be  verified. 

(j)  After  all  statements  are 
submitted. — See  49  CFR  1100.247(A)(n). 

(k)  Applicants  withdrawal. — See  49 
CFR  1100.247(A)(o),  except  that  the 
request  shall  be  submitted  jointly  by 
applicants. 

§  1 100.240(B)  How  to  oppose  finance 
applications. 

(a)  Filing  a  protest  to  a  finance 
application.— (1)  Protests  to  a  finance 
application  (filed  number  49  U.S.C. 
11343)  shall  be  filed  (received  at  the 
Commission),  within  45  days  from  the 
date  the  application  is  published  in  the 
Federal  Register. 

(2)  A  protest  filed  under  these  rules 
shall  also  be  served  upon  applicants’ 
representatives. 

(3)  Failure  to  file  timely  a  protest 
waives  further  participation  in  the 
proceeding. 

(b)  Contents  of  a  protest. — (1)  Protests 
shall  be  verified. 

(2)  All  information  upon  which  the 
protestant  plans  to  rely  shall  be  put  in 
the  protest  including: 
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(i)  The  grounds  upon  which  the 
protest  is  made  and  the  protestant's 
interest  in  the  proceeding; 

(ii)  All  facts,  matters,  and  things  relied 
upon  by  the  protestant  in  opposing  the 
application;  and 

(iii)  A  request  for  oral  hearing  if  one  is 
desired. 

See  49  CFR  1100.240(C). 

(c)  To  whom  the  protest  is  sent. — See 
49  CFR  1100.247(B)(g). 

(d)  Obtaining  a  copy  of  the 
application. — See  49  CFR  1100.247(B)(h). 

(e)  Withdrawal  by  protestant. — See  49 
CFR  1100.247(B)(i). 

§  1 100.240(C)  Procedures  relating  to  oral 
hearing. 

(a)  Requests  for  oral  hearing. — It  is 
the  policy  of  the  Commission  to  handle 
motor  Finance  application  proceedings 
under  §  1100.240  using  the  modified 
procedure  if  at  all  possible. 

(1)  If  a  person  believes  that  a 
proceeding  should  be  orally  heard 
because  of  significance  of  the  case,  or 
because  material  issues  are  in  dispute, 
the  person  may  request  oral  hearing. 

(2)  The  request  shall  specifically  state 
the  evidence  that  would  be  presented, 
the  reason  why  the  evidence  is  material 
to  determine  the  merits  of  the 
proceeding,  why  an  oral  hearing  with 
cross-examination  is  necessary  to  bring 
it  out,  and  what  evidence  already  in  the 
record  would  be  contravened  (with 
specific  page  references). 

(3)  The  person  requesting  a  hearing 
shall  further  indicate  the  approximate 
number  of  witnesses  to  be  presented,  an 
estimate  of  the  hearing  time  required  for 
such  presentation,  and  a  suitable 
location  for  the  hearing. 

(b)  Designation  of  case  for  oral 
hearing. — (1)  The  Commission  will 
determine  whether  an  assignment  for 
oral  hearing  should  be  made,  either 
before  or  after  notice  to  interested 
persons  for  filing  of  the  application  has 
been  published  in  the  Federal  Register 
and  the  period  for  filing  protests  has 
expired. 

(2)  Notice  of  the  time  and  place  of  any 
hearing,  conference,  or  other 
proceedings  will  be  given  to  interested 
parties  by  mailing  to  them  the  order  or 
notice  assigning  the  application  for 
hearing,  conference,  or  other  procedure. 

(3)  Unless  a  request  for  oral  hearing  is 
specifically  granted  (under 
subparagraph  (2)  of  this  paragraph)  it  is 
deemed  denied. 

(c)  Change  of  place  or  time  of 
assigned  hearing. —  (1)  A  request  by  any 
party  for  a  change  in  the  time  or  place  of 
an  assigned  hearing  shall  set  forth 
emergency  circumstances  warranting 
the  change;  shall  be  in  writing  and  filed 
with  the  Commission  within  10  days  of 


the  date  of  the  notice  assigning  the 
proceeding  for  a  hearing,  and  shall  be 
served  on  all  known  parties  of  record  at 
the  same  time  and  by  the  same  method 
of  communication  as  service  is  made  on 
the  Commission. 

(2)  The  applicants'  representatives, 
protestants,  and  those  who  request 
notice  of  changes  in  time  or  place  of 
hearing,  conference,  or  other 
proceedings  will  be  informed  of  any 
changes  if  notice  is  given  by  mail.  If 
telegraphic  notice  becomes  necessary, 
notice  of  any  changes  will  be  given  by 
telegram  only  to  those  who  request 
telegraphic  notice  at  their  expense. 

(d)  Applicants'  withdrawal. — Upon 
receipt  of  an  order  or  notice  of  a  hearing 
assignment,  applicants  who  no  longer 
intend  to  proceed  to  hearing  shall 
immediately  and  jointly  request 
dismissal  of  their  application,  with 
appropriate  notification  to  all 
protestants,  failing  which  applicants  or 
their  representatives,  or  both,  may  be 
subject  to  censure. 

(e)  Failure  of  protestant  to  appear  at 
hearing. — The  failure  of  any  person 
filing  a  protest  to  an  application  to 
appear  at  a  scheduled  hearing  shall  be 
construed  as  a  waiver  of  the  person’s 
rights  to  participate  further  in  the 
proceeding.  Additionally,  that  person 
and  any  representative  responsible  for 
participation  in  the  proceeding  may  be 
subject  to  censure  for  failure  to  appear. 

§  1 100.240(D)  General  rules  governing  the 
applications  filed  under  49  U.S.C.  11344. 

The  regulations  at  49  CFR  1100.247(C) 

(a)  through  (f)  are  applicable  here, 
except  that  (a)  with  respect  to 
verification  of  statements,  (see  49  CFR 
1100.247(C)(e)(l)  in  addition  to  motions 
to  strike  and  replies  thereto,  pleadings 
which  consist  only  of  legal  argument 
need  not  be  verified,  and  (b)  with 
respect  to  copies  (See  49  CFR 
1100.247(C)-(c)(l))  an  original  and  two 
copies  of  finance  applications  need  be 
filed. 

§  1100.240(E)  Processing  of  temporary 
authority  applications  filed  under  49  U.S.C. 
11349  corresponding  to  applications  filed 
under  49  U.S.C.  11344  or  10926. 

(a)  Applications  governed  by  these 
rules. — These  rules  govern  the  handling 
of  applications  filed  for  temporary 
authority  to  operate  motor  carrier 
properties  sought  to  be  acquired  by  the 
applicants  under  separately  filed 
applications  under 

(1)  49  U.S.C.  11343  and  11344  (for 
authority  to  consolidate,  purchase, 
merge  or  lease  operating  rights  and 
properties,  or  to  acquire  control  of  motor 
carriers),  and 


(2)  49  U.S,C.  10926  (for  the  transfer  of 
motor  carrier  certificates  and  permits). 

(b)  Procedures  used  generally. — Since 
the  basis  for  filing  applications  for 
temporary  authority  under  these  rules  is 
to  prevent  destruction  or  injury  to  motor 
carrier  properties  sought  to  be  acquired 
under  49  U.S.C.  11343  and  11344  or  10926 
these  rules  are  designed  to  permit  the 
Commission  to  decide  expeditiously 
temporary  authority  applications. 

The  Commission  has  no  obligation  to 
give  public  notice  of  applications  filed 
under  these  rules  for  temporary 
authority.  Cases  are  decided  by  an 
appropriate  decisional  body  without 
hearings  or  other  formal  proceedings. 
However,  the  rules  do  permit  the 
Commission,  where  it  is  feasible,  to 
publish  notice  of  temporary  authority 
applications,  and  applications  may  be 
opposed. 

(c)  Starting  the  application  process. — 
(1)  Persons  seeking  temporary  authority 
under  this  section  shall  properly 
complete  an  application.  (See  49  CFR 
Parts  1003  and  1002.1  regarding  forms 
and  filing  fees.) 

(2)  Note.  An  application  for  temporary 
authority  may  only  be  filed  concurrently 
with,  or  subsequent  to,  the  filing  of  a 
related  application  under  49  U.S.C. 

11344  or  10926. 

(d)  Information  to  be  submitted  by 
applicants. — The  completed  application 
form  contains  all  of  the  information 
necessary  to  allow  the  Commission  to 
decide  a  case.  It  consists  of  applicants' 
entire  case  and  shall  contain  all  of  the 
information  upon  which  applicants 
intend  to  rely. 

(e)  Where  the  application  is  sent. — (1) 
The  original  and  two  copies  of  the 
application  shall  be  sent  to  the 
Interstate  Commerpe  Commission, 

Office  of  the  Secretary,  Washington,  DC, 
20423  along  with  the  application  fee. 

(2)  Copies  of  the  application  shall  be 
sent  by  applicants  to  the  persons  and 
State  officials  specified  on  the 
application,  form. 

(3)  Provided  that,  for  an  application 
for  temporary  authority  which  is  filed 
subsequent  to  the  filing  and  Federal 
Register  publication  of  the  related 
finance  transaction  (under  49  U.S.C. 
11344  or  10926)  applicants  shall  serve  a 
copy  of  the  temporary  authority 
application  upon  all  parties  of  records 
without  change  as  of  the  date  of  the 
filing. 

(f)  Commission  review  of  an 
application. — (1)  Where  an  application 
for  temporary  authority  is  filed 
concurrently  with  the  related  finance 
application  (under  49  U.S.C.  11344  or 
10926)  notice  of  the  filing  of  the 
temporary  authority  application  will 
appear  in  the  Federal  Register 
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publication  of  the  related  finance 
transaction.  The  Federal  Register 
publication  will  be  of  the  decision-notice 
in  the  section  11344  proceedings,  and  of 
the  service  authorized  in  the  section 
10926  proceeding. 

(2)  A  concurrently  filed  temporary 
authority  application  (and  protests,  if 
any)  will  be  submitted  to  an  appropriate 
decisional  body  for  disposition  as  soon 
after  its  filing  as  possible.  These  rules 
do  not  provide  for  any  specific  time 
period  for  the  filing  of  opposition  to 
concurrently  fifed  temporary  authority 
applications.  A  case  may  be  decided 
prior  to  the  Federal  Register  publication 
of  the  related  49  U.S.C.  11344  or  10926 
proposal. 

(3)  Where  an  application  for 
temporary  authority  is  filed  subsequent 
to  the  filing  of  a  related  49  U.S.C.  11344 
or  10926  application  to  which  protests 
have  been  filed,  the  Commission  will 
seek  to  refrain  from  deciding  the 
temporary  application  until  at  least  20 
days  from  the  date  applicant  served 
protestants  with  a  copy  of  the  temporary 
authority  application.  However,  the 
Commission  will  take  immediate  action 
if  warranted. 

(4)  A  copy  of  the  Commission’s 
decision  will  be  served  upon  all  parties 
of  record. 

(g)  Who  can  oppose  an  application. — 
A  protest  to  an  application  filed  for 
temporary  authority  under  these  rules 
may  only  be  filed  by  persons  who 
oppose,  or  intend  seasonably  to  oppose, 
the  related  finance  application  filed 
under  49  U.S.C.  11344  or  10926. 

(h)  Acquiring  notice  of  the 
application. — Notice  of  the  filing  of  an 
application  may  be  afforded  potential 
protestants  in  one  of  the  following  ways: 

(1)  Where  the  temporary  application 
is  filed  concurrently  with  the  related 
finance  transaction  under  49  U.S.C. 

11344  or  10926,  notice  of  the  related 
finance  transaction  will  appear  in  the 
Federal  Register  publication.  (See 
240.(E)(f)(l)). 

(2)  Where  the  temporary  authority 
application  is  filed  subsequent  to  the 
filing  and  Federal  Register  publication  of 
the  related  finance  transaction  under  49 
U.S.C.  11344  or  10926,  applicant  shall 
serve  a  copy  of  the  temporary  authority 
application  without  charge  on  parties  of 
record  as  of  that  date.  (See  240(E)(e)(3)). 

(3)  A  copy  of  the  temporary  authority 
application  is  available  for  inspection  at 
the  Commission’s  Offices  in 
Washington,  DC,  and  the  Regional 
Qffice(s)  in  which  each  applicant  is 
domiciled. 

(i)  Contents  of  a  protest. — (1)  A 
protest  to  an  application  for  temporary 
authority  shall  be  in  writing,  but  in  no 
particular  form.  It  may,  for  example. 


consist  of  a  telegram  or  letter  or 
pleading. 

(2)  The  protest  shall  state  the 
protestant’s  interest  in  the  proceeding 
and  the  specific  grounds  upon  which 
protestant  relies  in  opposing  the 
temporary  authority  application. 

(3)  The  protest  shall  also  indicate  that 
a  copy  has  been  served  on  applicants’ 
representatives. 

(j)  To  whom  the  protest  is  sent. — (1) 
Only  the  original  need  be  sent  to  the 
Commission  (Office  of  the  Secretary, 
Washington,  DC,  20423). 

(2)  A  copy  of  the  protest  shall  be 
served  on  applicant’s  representatives. 

Appendix  B — Instructions  for  Forms  OP-F-44 
and  OP-F-45  Instructions 

1.  Reference — See  49  US.C.  11343;  49  CFR 
1100.240 

2.  Filing  Fee — Applicant  must  submit,  with 
the  application,  a  check  or  money  order 
payable  to  the  Interstate  Commerce 
Commission  for  the  amount  listed  at  49  CFR 
1002.2 

3.  Form — If  this  form  is  not  used, 
application  shall  be  typewritten  or  printed  on 
paper  8V2  inches  wide  and  13  inches  long, 
with  a  margin  of  1%  inches  on  the  left  side 
and  1  inch  on  the  right  side.  Indent  quotations 
and  use  only  one  side  of  the  paper.  White¬ 
line  blueprints  which  cannot  be  reproducted 
by  photography  are  not  acceptable. 

4.  Appendices — Shall  be  folded  to  conform 
to  the  size -of  the  application. 

5.  Manner  of  Execution — The  original 
application  shall  be  signed  in  ink  by 
applicant(s),  if  individual(s);  by  all  partners, 
if  a  partnership;  and  if  a  corporation, 
association,  or  other  similiar  form  of 
organization,  by  an  executive  officer  having 
knowledge  of  all  matters  in  the  application. 

6.  Number  of  Copies — File  with  the 
Interstate  Commerce  Commission  at 
Washington,  D.C.  20423,  the  original  and 
(two)  copies  of  each  application. 

Concurrently  furnish  one  copy  to  each  of  the 
Regional  Managing  Directors  of  the 
Commission’s  Office  of  Consumer  Protection 
in  which  are  located  the  headquarters  of  the 
carriers  involved  in  the  application,  and  upon 
written  request,  to  the  Board,  Commission,  or 
Official  (or  the  the  Governor  where  there  is 
no  Board,  Commission  or  Official)  having 
authority  to  regulate  the  business  of 
transportation  by  motor  vehicle,  in  each  State 
in  or  through  which  operations  may  be 
conducted  under  the  operating  authorities 
involved  in  the  application.  Signatures  on 
copies  may  be  stamped  or  typed.  A  summary 
of  the  application  shall  be  delivered  by  first- 
class  mail  to  the  appropriate  official 
(described  above)  of  the  State  in  which  the 
headquarters  of  applicants  are  located. 

7.  Notice  to  Competitors — Applicants  are 
not  required  to  give  notice  to  competitors. 
Notice  to  interested  persons  of  the  filing  of 
the  application  will  be  given  by  the 
publication  of  a  summary  of  the  authority 
sought  in  the  Federal  Register. 

8.  Amendments — Amendments  to 
applications  will  not  be  permitted  after  notice 
of  the  filing  of  the  application  has  been 
published  in  the  Federal  Register. 


9.  When  Additional  Space  Required — 
Attach  to  the  application  supplemental  sheets 
making  specific  reference  to  the  supplements. 

10.  Information  Required — Must  be  given 
unless  not  known,  unavailable  or 
inapplicable.  However,  an  explicit  statement 
to  the  effect  shall  be  made  in  the  application, 
stating  why  the  information  has  not  be  given. 

11.  Hearing — Requests  for  postponement, 
or  change  of  location  of  a  hearing,  must  be 
made  in  writing  and  filed  with  the 
Commission  within  10  days  of  the  date  of  the 
notice  assigning  the  proceeding  for  a  hearing. 
Any  request  must  state  the  emergency 
circumstances  warranting  the  change.  An 
ample  supply  of  exhibits  to  be  used  at  a 
hearing  should  be  prepared  so  that  copies  are 
available  for  all  parties,  and  where 
practicable  should  be  distributed  in  advance. 

Instructions  for  Form  OP-F-46  Instructions 

1.  Reference — See  49  U.S.C.  11349  and 
10926,  49  CFR  1100.240. 

2.  Fees — Applicant  shall  submit  with  the 
application  a  check  or  money  order  made  out 
to  the  Interstate  Commerce  Commission  for 
the  amount  listed  at  49  CFR  1002.2. 

3.  Form — If  this  form  is  not  used, 
application  shall  be  typewritten  or  printed  on 
paper  814  inches  wide  and  13  inches  long, 
with  a  margin  of  1  Vi  inches  on  the  left  side 
and  1  inch  on  the  right  side.  Indent  quotations 
and  use  only  one  side  of  the  paper.  White- 
line  blueprints  which  cannot  be  reproduced 
by  photography  are  not  acceptable. 

4.  Exhibits — Shall  be  folded  to  conform  to 
the  size  of  the  application. 

5.  Manner  of  Execution — The  original 
application  shall  be  signed  in  ink  by 
applicant(s),  if  individual(s),  by  all  partners, 
if  a  partnership;  and  if  a  corporation, 
association,  or  similar  form  of  organization, 
by  an  executive  officer  having  knowledge  of 
all  matters  in  the  application. 

6.  Number  of  Copies — File  with  the 
Secretary  of  the  Interstate  Commerce 
Commission  at  Washington,  DC,  20423,  the 
original  and  two  copies  of  each  application. 
Concurrently  furnish  one  copy  each  to  the 
Regional  Managing  Directors  of  the 
Commission’s  Office  of  Consumer  Protection 
in  which  are  located  the  headquarters  of  the 
carriers  involved  in  the  application,  and  upon 
their  written  request,  to  the  Board, 
Commission,  or  official  (or  to  the  Governor 
where  there  is  no  Board,  Commission  or 
Official)  having  authority  to  regulate  the 
business  of  transportation  by  motor  vehicle 
in  each  state  in  which  the  carriers  operate. 
Signatures  on  the  copies  may  be  stamped  or 
typed.  A  summary  of  the  application  shall  be 
delivered  by  first-class  mail  to  the 
appropriate  official  (described  above)  of  the 
State  in  which  the  headquarters  of  applicants 
are  located. 

7.  Notice — If  applicants  file  this  application 
to  the  filing  of  a  related  application  under  49 
U.S.C.  11343  or  10926,  they  shall  serve  a  copy 
of  this  application  upon  all  parties  of  record 
to  date.  If  this  application  is  filed 
concurrently  with  the  corresponding 
application  under  49  U.S.C.  11343  or  10926, 
the  Commission  will  give  notice  of  both 
filings  by  Federal  Register  publication  of  a 
summary  of  the  authority  sought.  (Applicants 
shall  prepare  the  summary  in  conjunction 
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with  the  filing  of  the  application  under  49 
U.S.C.  11343  or  10926). 

8.  When  Additional  Space  Required— 
Attach  to  the  application  supplemental 
sheets,  making  specific  reference  to  the 
supplements  in  the  form.  Do  not  paste  riders 
to  any  page. 

9.  Lease  or  Other  Agreement — The  written 
instrument  filed  as  Exhibit  B  should  provide 
for  a  specific  monetary  monthly  rental  or 
management  fee  commensurate  with  the 
value  of  the  properties  to  be  operated 
temporarily.  Temporary  authority  should  not 
b£  requested  for  the  purpose  of  making  legal 
a  violation  of  49  U.S.C.  11343. 

10.  General — No  consideration  will  be 
given  to  an  application  for  temporary 
authority  under  49  U.S.C  11349  unless  a 
corresponding  application  under  49  U.S.C. 
11343  has  been  filad. 

12.  Related  Applications — Applicant  shall 
bring  to  the  Commission's  attention  any 
certificate  or  permit  it  seeks  (under  the  OP-1 
procedure)  which  is  directly  related  to  the 
proposed  transaction.  Directly  related 
applications  must  be  Bled 
contemporaneously. 

13.  Federal  Register  Summary — The 
applicant  shall  prepare  a  summary  of  the 
authority  sought  for  the  Federal  Register  in 
the  form  prescribed  by  the  Commission.  The 
caption  summary  shall  indicate,  in  part, 
whether  an  application  has  been  filed  under 
(a)  49  U.S.C.  11349  for  temporary  authority 
and/or  (b)  another  section  of  the  Act  which  is 
directly  related  to  the  proposed  finance 
transaction. 

[FR  Doc.  BO-19938  Filed  7-2-BO;  8:45  am] 
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49  CFR,  Parts  1002, 1003, 1045A,  1056, 
1062, 1100, 1130, 1150 

[Ex  Parte  No.  55  (Sub-No.  43)] 

Rules  Governing  Applications  for 
Operating  Authority 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  interim  rules  and 
request  for  comments. 

summary:  The  “Motor  Carrier  Act  of 
1980”  (“the  Act")  has  made  numerous 
changes  in  the  statutes  affecting  the 
Commission,  including  requiring 
expedited  procedures,  changing  the 
entry  standards  for  motor  carriers  of 
property,  and  redefining  contract 
carriage  of  property  by  motor  vehicle. 

These  statutory  changes  require  a 
complete  revision  of  present  rule  49  CFR 
1100.247,  the  section  which  contains 
rules  governing  the  application  process. 
Changes  in  the  pertinent  application 
forms  are  also  required,  and 
corresponding  technical  revisions  to  49 
CFR  Part  1002,  49  CFR  Part  1003,  49  CFR 
Part  1130  and  49  CFR  Part  1150  must  be 
made. 

49  CFR  1045A,  1056.40  and  1062, 
which  contain  expedited  application 


processes,  are  deleted  since  either  the 
Act  prohibits  public  conveniences  and 
necessity  findings  based  upon  general 
findings  made  in  rulemakings  or  because 
the  procedures  are  incompatible  with 
the  unified  application  process. 

Explanation  is  given  as  to  the  Act’s 
effect  on  (1)  authority  received  under 
master  certificates  and  general  findings, 
and,  (2)  pending  applications. 

Appropriate  forms  of  requests  for 
operating  authority  are  prescribed  in 
two  areas:  (1)  fitness  related 
applications,  and  (2)  contract  carrier  of 
property  applications. 

Because  the  procedural  provisions 
were  effective  immediately  and  the  Act 
went  into  effect  upon  enactment,  we  are 
publishing  these  as  interim  rules  to  be 
used  until  final  rules  are  adopted. 
Comments  are  requested  on  the 
feasibility  of  these  interim  rules  as  final 
rules. 

DATES:  Effective  date:  July  3, 1980. 
Comments  are  due  August  18, 1980. 

These  rules  are  effective  on  an  interim 
basis  on  July  3, 1980,  and  govern 
applications  filed  on  or  after  that  date. 
ADDRESSES:  An  original  and  15  copies,  if 
possible,  should  be  sent  to:  Ex  Parte  No. 
55  (Sub-No.  43),  Room  5416,  Interstate 
Commerce  Commission,  Washington, 
D.C.  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Metrinko  (primary  contact),  202- 

275-7885. 

Van  Bosco  (forms  information),  202-275- 

0193. 

Donald  J.  Shaw,  Jr.,  202-275-7292  (7291). 

SUPPLEMENTARY  INFORMATION: 

Statutory  Change  Highlights 

The  Motor  Carrier  Act  of  1980  (“Act”) 
makes  numerous  changes  in  the  law 
which  governs  the  Commission’s 
activities.  Most  of  these  changes  relate 
exclusively  to  the  motor  carriage  of 
property,  but  other  areas  within  our 
jurisdiction  are  affected,  e.g.,  the 
adoption  of  statutory  time  limits  for  all 
non-rail  proceedings. 

49  U.S.C.  10101(a)  is  amended  by 
adding  a  separate  transportation  policy 
governing  the  motor  carrier  of  property 
industry. 

Motor  carrier  entry  policy  is 
substantially  changed  in  the  property 
area,  making  it  easier  for  applicants  to 
obtain  certificates.  The  Commission  is 
required  to  grant  certificates  to  an 
applicant  making  a  proper  fitness 
showing,  and  presenting  evidence  that 
the  service  proposed  will  serve  a  useful 
public  purpose,  unless  it  finds  on  the 
basis  of  evidence  presented  by  objecting 
persons  that  the  transportation  would  be 
inconsistent  with  the  public  convenience 
and  necessity.  In  other  words,  it  creates 


a  presumption  that  the  proposed 
transportation  is  in  the  public  interest, 
and  requires  protestant  to  overcome  this 
presumption.  Additionally,  the 
Commission  may  not  make  a  finding 
relating  to  public  convenience  and 
necessity  based  upon  general  findings 
developed  in  rulemaking  proceedings. 

In  six  areas  the  public  convenience 
and  necessity  or  public  interest  test  is 
wholly  eliminated,  and  fitness  is  the 
sole  decisional  criterion.  i 

In  both  the  motor  common  and 
contract  carrier  area,  mirfimum 
qualifications  must  be  met  before  a 
person  can  protest  an  application. 

The  Act  also  requires  that 
unreasonable  restrictions  be  eliminated 
from  existing  authorities.  This 
proceeding  does  hot  deal  with  the 
amendments  to  49  U.S.C.  10922(h),  in 
view  of  the  faster  time  limits  imposed  on 
the  processing  of  restriction  removals. 

A  major  reason  for  complete  revision 
of  present  49  CFR  1100.247  is  the  time 
limits  imposed  on  non-rail  proceedings, 
under  49  U.S.C.  10322. 

This  proceeding  will  now  deal  with 
appellate  procedures,  which  are  being 
treated  in  a  separate  proceeding. 

Summary  of  Proposed  Revisions 

Appendix  A  to  this  notice  lists  a 
proposed  and  interim  version  of  the 
rules  of  practice  which  govern  operating 
rights  applications.  Appendix  B  sets 
forth  a  revised  application  form,  OP-1, 
intended  to  replace  existing  application 
forms.  Appendix  C  describes  other 
technical  revisions  to  the  Code  of 
Federal  Regulations. 

Interim  Rules 

These  rules  of  practice  and  procedure 
will  be  used  by  the  Commission  on  an 
interim  basis.  They  will  apply  to 
applications  filed  after  the  date  of  the 
Act’s  effectiveness.  The  Commission  is 
faced  with  a  situation  in  which  the  due 
and  timely  required  execution  of  the 
agency  functions  would  be  prevented  by 
undertaking  a  rulemaking  proceeding 
prior  to  the  adoption  of  any  rules.  Thus, 
notice  and  comment  for  these  interim 
rules  are  not  required  under  5  U.S.C. 
553(b)  (A)  and  (B).  Public  comments  are 
invited  on  these  interim  rules  as  a  basis 
for  final  rules,  however.  We  shall  act  as 
fast  as  possible  in  formulating  final 
rules. 

Unified  Procedures  and  Forms 

All  operating  authority  applications 
will  use  these  rules,  including  those 
types  where  only  fitness  is  required  to 
be  proved.  Applicant  will  file  an 
application  form,  a  caption  summary 
(describing  the  authority  sought),  a 
verified  statement,  and  where 
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appropriate,  a  certification  of  support 
from  a  public  witness.  This  last 
requirement  is  subject  to  qualification. 
For  example,  in  fitness  related  cases 
(defined  below)  a  certification  of 
support  is  not  required  And  in  motor 
common  carrier  of  property 
applications,  applicant  has  the 
alternative  of  submitting  other  evidence 
which  demonstrates  the  service 
proposed  would  serve  a  useful  public 
purpose,  responsive  to  a  public  demand 
or  need. 

A  person  wishing  to  oppose  the 
application  has  45  days  from  the  date 
when  notice  of  the  application  is 
published  in  the  Federal  Register,  to  file 
a  protest.  The  protest  right  is  not 
automatic.  Specific  formats  are 
prescribed  for  the  protest. 

Applicant  may  file  a  reply  statement 
within  60  days  of  the  Federal  Register 
publication. 

Imposed  Time  Limits 

A  major  catalyst  for  the  proposed  rule 
is  the  statutorily  imposed  time  limits  for 
non-rail  proceedings.  These  time  limits 
impel  us  to  require  that  the  applicant  file 
its  evidence  at  the  inception  of  the 
application,  and  that  protestants  file 
verified  statements  in  response.  The 
statute,  49  U.S.C.  10322  requires  that,  in 
modified  procedure  cases,  we  have  a 
completed  initial  decision  served  within 
180  days.  In  orally  heard  cases,  270  days 
are  allowed  for  the  initial  decision,  of 
which  180  days  may  be  used  for  the 
completion  of  evidentiary  proceedings. 
Under  49  U.S.C.  10322(b)(2),  ex-rail 
cases  require  final  Commission  action 
within  180  days  from  the  date  of  the 
application.  We  believe  that  these 
statutory  time  limits  can  be  met  through 
expedited  internal  handling  and  strict 
adherence  to  deadlines  by  the  parties. 

The  proposed  and  interim  rule 
governing  applications  is  divided  into 
three  parts,  covering  three  separate 
topics  in  the  application  process.  These 
shall  be  discussed  separately. 

§  1100.247(A)  How  to  apply  for 
operating  authority. 

The  layout  of  the  rule  is  intended  to 
reflect  the  chronology  of  a  proceeding. 
We  expect  greater  participation  in  the 
process  by  persons  representing 
themselves,  and  believe  this  layout  will 
assist  their  efforts. 

Section  1100.247(A)(b)  reflects  the 
provisions  of  49  U.S.C.  10922(b)(4),  49 
U.S.C.  10923(b)(5)(A),  and  49  U.S.C. 
10924(b)  which  establish  fitness  as  the 
decisional  standard  for  six  types  of 
operating  authority. 

Section  1100.247(A)(e  and  f)  list  the 
information  required  to  be  submitted  by 
applicants.  Verified  shipper  or  witness 


certifications  of  support  are  not  required 
in  three  instances. 

First,  fitness  related  applications  do 
not  require  the  certifications,  since  the 
sole  issue  for  determination  is  whether 
applicant  is  fi^This  information  has 
traditionally  been  supplied  by  the 
applicant.  Applicant  may,  under 
§  1100.247(A)(h)(4),  provide  verified 
statements  where  it  believes  factual 
matters  may  be  in  controversy 
concerning  the  description  of 
circumstances  qualifying  the  application 
as  one  properly  within  the  bounds  of  the 
rule. 

Second,  water  carrier  exemption 
cases  have  traditionally  not  employed 
shipper  certifications. 

Third,  applicants  for  common  carrier 
authority  to  transport  property  may 
elect  not  to  file  evidence  from 
supporting  shippers  although  we  believe 
shipper  evidence  is  the  most  effective 
type. 

Specifically,  subsection  (a)  of  section 
5  of  the  Act  adds  a  new  subsection  to 
section  10922  of  title  49,  United  States 
Code,  to  govern  applications  for 
authority  to  operate  as  a  motor  common 
carrier  of  property.  New  section  10922(b) 
will  make  it  easier  for  applicants  to 
obtain  certificates  than  has  been  the 
case  under  the  historical  approach  of  the 
Commission. 

Paragraph  (1)  of  the  new  section 
10922(b)  sets  forth  the  entry  standards 
to  be  used  by  the  Commission  in 
determining  whether  to  issue  a 
certificate  authorizing  operation  as  a 
motor  common  carrier  of  property.  It 
retains  the  traditional  test  that  all 
applicants  must  be  fit,  willing,  and  able. 
However,  it  revises  the  public 
convenience  and  necessity  requirement. 
Specifically,  it  reduces  the  burden  of  . 
proof  on  persons  supporting  the 
application.  Persons  supporting  the 
application  will  be  required  to  come 
forward  with  some  evidence  of  a  public 
need  or  demand  for  the  service.  Under 
this  standard,  proponents  of  the 
application  must  show  that  the  service 
they  propose  would  serve  a  useful 
public  purpose,  responsive  to  a  public 
demand  or  need.  For  example,  this 
demonstration  could  be  made  by  public 
officials,  shippers,  receivers,  trade 
associations,  civic  associations, 
consumers,  and  employee  groups,  as 
well  as  by  the  applicant  itself.  The 
normal  way  to  establish  this  has  been 
for  applicant  to  submit  evidence  of  some 
of  those  who  would  use  the  service 
proposed.  We  believe  that  this  is  still 
the  most  effective  evidence,  for  it 
provides  us  with  the  information  to 
frame  a  grant  of  authority,  and  provides 
a  factual  framework  for  dealing  with  the 
application  and  the  interests  of  the 


parties  on  both  sides.  However,  the 
Congress  did  not  intend  to  restrict  the 
commission  in  which  factors  it  can 
consider  in  determining  whether  the 
proposed  service  is  responsive  to  a 
public  demand  or  need.  These  factors 
include  the  following:  a  need  or  demand 
for  new  services,  innovative  quality  or 
price  options,  increased  competition, 
greater  fuel  efficiency,  improved  service 
for  small  communities,  improved 
opportunities  for  minorities,  and  any 
other  benefits  that  would  serve  a  useful 
public  purpose.  This  is  consistent  with 
the  Commission’s  consideration  of  the 
National  Transportation  Policy, 
including  any  of  the  applicable  factors 
listed  in  section  10101(a)(7)  (A)  through 
(H).  Where  an  application  is 
uncontested,  the  Commission  will  be 
concerned  with  the  fitness  of  an 
applicant  and  whether  the  applicant  has 
met  his  prima  facie  showing  of  public 
need. 

Under  new  section  10922(b)(1),  once 
the  applicant  has  made  a  prima  facie 
showing  that  the  proposed  service 
would  serve  a  useful  public  purpose,  the 
burden  of  proof  would  shift  to  persons 
opposing  issuance  of  the  certificate  to 
show  that  the  proposed  service  is 
inconsistent  with  the  public  convenience 
and  necessity.  In  other  words,  it  creates 
a  presumption  that  the  grant  of  the 
application  is  consistent  with  the  public 
convenience  and  necessity  if  the 
applicant  demonstrates  that  the 
proposed  service  will  serve  a  useful 
public  purpose. 

We  do  not  believe  it  feasible  or 
necessary  to  prescribe  at  this  time  the 
types  of  prima  facie  evidence  that  a 
motor  common  carrier  of  property 
applicant  may  tender  to  show  “useful 
public  purpose”.  Obviously, 
demographic,  economic,  or  industrial 
data  would  be  likely  choices.  Since  one 
of  the  factors  listed  in  the  transportation 
policy  is  a  “variety  of  quality  and  price 
options”,  applicant  may  also  submit 
information  about  lower  rates. 

Certain  types  of  applications  lend 
themselves  very  easily  to  nothaving 
evidence  of  shipper  support,  such  as 
substitution  of  single-line  for  joint-line 
service,  see  49  CFR  1062.2.  We  also 
believe  that  existing  motor  common 
carriers  of  property  with  a  number  of 
fragmented  authorities  should  be  able  to 
file  applications  for  one  or  more  broad 
certificates  based  largely  on  evidence  of 
existing  service  being  provided.  Shipper 
support  would  not  be  necessary  for 
every  part  of  the  application.  Evidence 
of  existing  service  may  be  tendered  in 
the  form  of  traffic  abstracts. 

The  resulting  certificates  may  be 
broader  in  scope  than  the  sums  of  the 
existing  certificates,  but  the  scope  of  the 
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carrier’s  present  operations,  and  any 
additional  supporting  evidence,  where 
appropriate,  should  provide  justification 
for  the  simplification  and  expansion. 

It  is  reasonable  that  a  carrier  with  a 
large  number  of  existing  authorities  be 
allowed  to  consolidate  its  authorities 
into  one  or  several  certificates.  If  a 
carrier  appeared  before  us  for  the  first 
time  with  evidence  that  a  large  number 
of  shippers  required  additional  service 
to  diverse  points  across  the  United 
States,  we  would  probably  grant  a 
broad  certificate.  The  same  reasoning 
should  hold  true  of  an  established 
carrier  wishing  to  round  out  its 
authority. 

The  format  for  applicant’s  verified 
statement  (except  in  fitness  related 
cases)  is  set  forth  in  paragraph  (g).  An 
applicant  need  only  file  specified  types 
of  information,  according  to  the  type 
authority  it  seeks.  This  is  an 
improvement  over  our  existing  rules, 
since  applicants  for  non-motor  authority 
would  often  become  confused  over  the 
apparent  requirements  for  irrelevant 
information. 

The  applicant’s  verified  statement  in 
fitness  related  applications  is  described 
in  paragraph  (h).  Since  these 
applications  employ  a  fitness  standard, 
much  less  evidence  is  required.  Note 
that  property  brokers  (except  household 
goods),  which  have  the  same  fitness 
standards,  are  included  in  this  section. 

Paragraph  (k)(2)  represents  an 
innovation  in  the  application  process, 
eliminating  restrictive  amendments.  The 
Act  prescribes  fast  processing  of 
applications.  Additionally,  the  Act  and 
its  legislative  history  plainly  establish  a 
policy  that  broad  service  authorizations 
are  favored  in  the  motor  carrier  area. 
These  policies  require  the  adoptkm  of  a 
stricter  policy  with  regard  to  the 
acceptance  of  restrictive  amendments. 

This  new  rule  requires  the  applicant 
to  think  through  clearly  its  application 
efforts  before  the  process  is  initiated. 
Too  many  times  under  the  present  rules 
applicants  let  the  restrictive  amendment 
process,  rather  than  the  public  need  for 
the  service,  prescribe  what  authority 
they  will  request.  This  rule  favors  broad 
requests  for  authority,  and  enables  the 
applicant  to  present  representative 
information  to  support  its  request  It  lets 
the  decisional  process  under  the  new 
statutory  standards,  rather  than  the 
negotiation  process,  determine  whether 
the  new  service  is  required. 

This  rule  will  also  have  a  salutary 
effect  on  what  we  believe  is  a  now 
common  practice  engaged  in  by 
protestants — the  filing  of  opposition  in 
the  hopes  of  getting  an  applicant  to 
reduce  its  request  for  authority.  These 
protestants  may  not  have  sufficient 


evidence  to  establish  their  position,  but 
by  merely  appearing  in  the  case  they 
persuade  applicant  to  reduce  a  broad 
request  for  authority  down  to  a 
fragment.  Applicant,  anxious  to  avoid 
protracted  litigation,  often  accedes  to 
the  restrictive  amendment. 

Finally,  the  time  limits  imposed  by  the 
Act  require  an  end  to  present  restrictive 
amendment  practice.  All  restrictive 
amendments  are  now  subject  to 
Commission  approval.  Under  the 
present  system,  which  liberally  allows 
restrictions,  many  unacceptable  ones 
are  offered,  with  the  result  that 
opposition  parties’  conditioned 
withdrawals  may  be  voided.  There 
simply  is  no  time  under  the  180-day 
decisional  time  limit  to  allow 
consideration  of  restrictive  amendments 
by  the  Commission  (most  of  which 
would  now  be  unacceptable  in  any 
event).  We  estimate  that  under  the 
proposed  rules  a  protestant’s  statements 
will  be  due  at  the  Commission  at  about 
the  75th  day  from  the  date  the 
application  is  filed.  The  reply  statement 
of  applicant  would  arrive  about  the  90th 
day.  To  meet  the  180  day  decisional  time 
limit,  we  must  immediately  get  to  work 
deciding  the  case  with  a  complete 
record  in  hand. 

In  paragraph  (1),  note  that  after 
Federal  Register  publication  the 
applicant  is  required  to  furnish  a  copy  of 
its  application  package  to  any  person 
requesting  a  copy,  but  that  the 
requesting  person  must  pay  a  nominal 
charge  to  cover  reproduction  costs. 

In  the  past  we  have  received  many 
complaints  from  applicants  that  persons 
with  no  true  interest  in  the  application 
would  demand  copies  of  their  shipper 
support  certifications  solely  for  the 
purpose  of  ascertaining  general  market 
needs  for  service. 

We  are  here  faced  with  a  difficult 
situation.  The  time  limits  imposed  by  the 
Act  require  that  applicant  submit  its 
entire  application  package  upon  filing.  It 
would  be  an  unfair  expense  burden  to 
require  the  applicant  to  send  copies  of 
the  application  package  to  the  merely 
curious.  This  would  be  an 
administrative  burden  which  would 
inhibit  entry,  especially  with  regard  to 
small  carriers  and.  new  applicants. 

Our  interim  solution  is  to  require  the 
requesting  party  to  submit  a  check  or 
money  order  for  $10.00  to  help  defray 
expenses.* 

"In  addition,  the  Commission  is  aware  that  a 
number  of  "watching"  services  will  provide  copies 
of  applications  at  a  modest  fee.  We  believe  our 
approach,  coupled  with  the  availability  of  these 
watching  services,  is  consistent  with  the 
Congressional  concern  that  undue  notice  burden  not 
be  placed  on  applicants.  See.  tn  this  connection, 
statement  of  Senator  Packwood.  45  Cong.  Rec.  S 
7685  (daily  ed.  June  20. 1980). 


We  specifically  request  comments  on 
other  methods  of  providing  adequate 
notice  to  potential  protestants.  For 
example,  would  protestants  receive 
adequate  notice  through  the  Federal 
Register  notice  alone?  Would  it  be 
necessary  to  keep  the  requirement  that 
the  applicant  supply  copies  if  the 
application  were  also  available  at  the 
primary  business  place  of  the  applicant 
and  the  office  of  applicant’s 
representative?  Any  other  suggestions 
would  be  appreciated. 

If  the  potential  protestant  desires 
expedited  copies  under  the  interim  rule, 
we  encourage  the  persons  concerned  to 
make  informal  arrangements,  such  as 
including  postage  for  express  mail 
delivery  of  the  application  package. 

Under  paragraph  (n),  note  that  we  will 
no  longer  serve  a  “designation’’  or 
“modified  procedure”  order  on  the 
parties  if  the  proceeding  is  to  be  handled 
under  the  modified  procedure.  Time 
constraints  have  required  that  we 
develop  an  “automatic”  system.  We  will 
no  longer  have  the  luxury  of  setting 
dates  for  statements.  They  must  be 
submitted  automatically,  using  as  a 
basis  the  date  of  the  Federal  Register 
publication. 

§  1100.247(B)  How  to  oppose  requests 
for  authority 

This  section  of  the  rules  discusses 
how  a  person  qualifies  to  be  a 
protestant,  and  what  evidence  is  to  be 
submitted.  The  person  must  file  both 
qualifications  evidence  and  factual 
evidence  concurrently. 

The  qualifications  format  in  paragraph 
(c)  follows  the  protest  qualification 
criteria  set  forth  in  the  Act  for  motor 
common  and  contract  carrier  of  property 
applications.  The  statutorily  mandated 
qualifications  parallel  in  some  respects 
the  “protest  standards”  employed  by  the 
Commission  in  motor  carrier 
proceedings,  which  were  issued  in  Ex 
Parte  No.  55  (Sub-No.  26),  Protest 
Standards  in  Motor  Carrier  Application 
Proceedings,  (1978),  printed  at  43  FR 
50908,  modified  at  43  FR  60277.  These 
motor  carrier  protest  standards  were 
approved  in  American  Trucking 
Associations,  Inc.,  v.  U.S.,  No.  78-2260 
(D.C.  Cir.,  filed  April  24, 1980).  (“A  TA  v. 
U.S."). 

In  paragraph  (c)(6),  we  have  added 
“or  right  to  intervene  under  a  statute”, 
since,  for  example,  49  U.S.C.  10328(a) 
gives  designated  representatives  of 
employees  of  a  carrier  permissive  rights 
to  intervene.  This  is  not  inconsistent 
with  the  provisions  of  the  transportation 
policy  at  49  U.S.C.  10101(a)(7)(D)  which 
require  evaluation  of  effects  on  fair 
wages  and  working  conditions. 
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The  qualifications  format  applies  to 
all  types  of  applications.  We  believe  the 
public  will  best  be  served  by  having  a 
unified  system,  as  existed  for  all  types 
of  applications  prior  to  the 
Commission’s  adoption  of  the  “protest 
standards.” 

As  in  motor  carrier  proceedings, 
protestants  to  broker,  water  carrier,  and 
forwarder  applications  should  not 
automatically  have  a  right  to  intervene 
in  a  proceeding. 1  Only  a  competitor  is 
interested  in  a  grant  of  competitive 
operating  authority,  A  TA  v.  U.S.,  supra, 
slip  op.  at  13.  We  are  not  excluding 
persons  with  cognizable  interests,  but 
judging  whether  any  given  person  has 
such  an  interest. 

This  qualifications  format  will  not 
affect  the  present  decisional  standards 
employed  in  broker,  water  carrier,  or 
passenger  motor  carrier  proceedings, 
and  is  consistent  with  present  decisional 
criteria  in  those  areas. 

In  the  freight  forwarder  area,  for 
example,  the  burden  of  proof  on  the  part 
of  an  applicant  is  minimal.  New  or 
additional  freight  forwarder  authority 
may  be  granted  even  though  existing 
service  is  adequate  if  such  a  result  is 
supported  by  a  public  interest  factor  of 
equal  or  dominant  importance.  Emery 
Air  Freight  Carp.  Freight  Forwarder 
Applic.,  339 1.C.C.  17,  31  (1971).  Other 
elements  of  importance  may  include  the 
desirability  of  competition,  of  different 
kinds  of  service,  and  of  improved 
service.  Yellow  Forwarding  Company  v. 
I.C.C.,  369  F.  Supp.  1040, 1046  (D.  Kans. 
1973).  The  Commission  has  determined 
that  a  freight  forwarder  permit  should 
be  authorized  if  an  applicant  can  make  a 
prima  facie  showing  of  need  for  the 
proposed  service,  unless  protestants 
demonstrate  by  persuasive  evidence 
that  authorization  of  the  proposed 
service  would  materially  and  adversely 
affect  their  operations.  Symth  World- 
Wide  Movers,  Inc.,  F.F.  Application,  337 
I.C.C.  721,  737  (1970).  - 

A  similar  minimal  standard  exists  in 
the  broker  area,  since  the  basic  purpose 
of  the  statutory  provisions  subjecting 
brokers  to  our  regulation  is  the 
protection  of  the  public,  Holiday 
International,  Inc.,  Broker  Application, 
128  M.C.C.34  (1977). 

The  Commission  has  established 
decisional  standards  in  the  water  carrier 
area  which  roughly  parallel  those  in  the 
motor  carrier  area,  e.g.,  Coyle  Lines, 

Inc.,  Extension,  323  I.C.C.  386  (1964), 
American  Coastal  Lines,  Inc.,  Ext. — 
Houston,  TX,  337  I.C.C.  849  (1970),  and 


'  The  right  of  the  Commission  to  establish 
qualifications  standards  with  regard  to  passenger 
motor  carriage  applications  was  upheld  in  the  AT A 
v.  U.S.  decision,  supra. 


Atlas  Construction  Co. — Exemption, 
Section  302(e),  285  I.C.C.  244  (1953). 

The  unified  qualifications  format 
leaves  room  for  anyone  with  a 
legitimate  interest  to  protest  an 
application,  since  they  may,  under 
paragraph  (c)(6),  show  that  the  protest  is 
not  contrary  to  the  national 
transportation  policy,2 

We  do  not  believe  it  necessary  or 
feasible  to  prescribe  the  type  of  data 
that  will  be  acceptable  under  (c)(6).  The 
national  transportation  policy  is 
complex.  An  infinite  variety  of  factual 
situations  exist  in  application 
proceedings.  It  is  up  to  the  persons 
wishing  to  protest  to  show  their 
qualifications  through  specific  evidence. 
If  a  person  attempts  to  qualify  as  a 
protestant  under  paragraph  (c)(6)  and 
offers  only  broad  statements, 
unsupported  by  data,  we  would  reject 
the  protest. 

The  factual  evidence  format 
prescribed  in  paragraph  (d)  is  designed 
as  a  guide  for  protestants  to  present  a 
succinct,  persuasive  case.  Under  (d)(6), 
a  protestant  may  present  any  other 
evidence  that  it  deems  appropriate.  The 
format  is  broad  enough  to  encompass  all 
types  of  applications,  and  includes 
many  critical  factors  which  go  into  the 
decisionmaking  process.  It  should  be 
emphasized  that  this  format  does  not 
change  any  of  the  existing  decisional 
standards  for  the  various  types  of 
applications  involved. 

Under  paragraph  (e),  we  have  set 
forth  appropriate  evidence  to  be 
submitted  in  fitness  related  applications. 
We  allow  protestant  to  offer  evidence 
controverting  the  contention  of  the 
application  that  its  application  falls 
within  the  statutory  definition. 

Paragraph  (f)  contains  the  oral  hearing 
policy  to  be  followed  in  application 
cases.  We  anticipate  that  almost  all 
cases  will  be  handled  under  the 
modified  procedure.  As  part  of  our 
mandate  to  expedite  case  processing, 
we  believe  that  we  should  adopt  a 
policy  that  favors  use  of  modified 
procedure  if  at  all  possible,  and  we 
would  set  cases  for  oral  hearing  only  in 
extraordinary  factual  circumstances. 

§  1100.247(C)  General  rules  governing 
the  application  process. 

We  propose  to  adopt  more  stringent 
rules  with  regard  to  requests  for 
extensions  of  time.  The  imposition  of 
statutory  deadlines  requires  that  the 
Commission,  the  industry  and  the 
practicing  bar  work  harder  to  meet 


“This  permissive  intervention  right  is  roughly 
equivalent  to  the  distinctions  made  in  the  former 
"protest  standards”  rules  which  allowed 
intervention  with  leave. 


deadlines.  The  3-day  time  limit  should 
act  as  a  buffer  in  emergency  cases. 

Pending  Applications 

Applications  for  permanent  authority 
pending  as  of  the  effective  date  of  the 
Act  will  be  handled  in  the  following 
manner. 

As  a  general  rule,  even  where  an 
intervening  law  does  not  explicitly 
recite  that  it  is  to  be  applied  to  pending 
cases,  it  is  to  be  given  recognition  and 
effect.  Compare  Bradley  v.  Richmond 
School  Board,  416  U.S.  696,  715  (1974). 
That  general  rule  will  be  followed  here, 
with  a  slight  variation  caused  by  the 
uniqueness  of  the  situation  at  hand. 

One  must  recognize  the  purpose  of  the 
Act,  and  the  Congressional  findings.  The 
purpose  is  to  reduce  unnecessary 
regulation.  The  Act  recognizes  that  the 
previous  regulatory  structure  served  to 
inhibit  entry  and  one  of  the  major  goals 
of  the  Act  is  to  make  entry  easier. 
Additionally,  the  Act  is  to  be 
implemented  with  the  least  amount  of 
disruption  to  the  industry.3  One  must 
also  be  aware  that  there  are  many 
thousands  of  pending  applications  on 
hand,  and,  during  this  transitional 
phase,  we  want  to  process  those  with 
the  least  amount  of  disruption  to  the 
industry  while  adhering  to  the  new 
directions  of  the  Act. 

The  most  practical  and  fair  method  to 
accomplish  this  is  in  the  following 
manner.  All  applications  on  file  as  of  the 
date  of  the  Act’s  effectiveness  will  be 
handled  under  existing  procedures.  The 
Act  requires  a  drastic  revision  of  our 
procedures,  and  there  is  no  way  to  make 
the  interim  and  old  procedures 
compatible.  The  least  disruption  to  the 
industry  will  occur  by  simply  letting  the 
pending  applications  run  their  course 
through  the  existing  process. 

In  applying  the  substantive  law, 
however,  we  shall  engage  in  the 
following  process.  Under  the  general 
rule  of  statutory  construction,  we  are  to 
apply  laws  in  effect  at  the  time  we 
render  a  decision.  The  salient  feature  of 
the  law  with  regard  to  motor  carriers  of 
property,  however,  is  that  the  entry 
burden  for  an  applicant  has  been  eased. 
Rather  than  have  all  parties  in  all  motor 
carrier  of  property  proceedings  file  new 
evidence,  which  would  cause 
tremendous  disruption,  the  most 
efficient  and  fair  method  will  be  to 
continue  to  judge  the  pending 
applications  (those  filed  before  the  Act’s 
effective  date)  under  the  old  entry 
criteria.  If  the  application  is  granted,  we 


“Section  3(a)  of  the  Act  provides  that  the 
Commission  should  implement  these  changes  “with 
the  least  amount  of  disruption  to  the  transportation 
system  consistent  with  the  scope  of  the  reforms 
enacted." 
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can  assume  that  the  application  would 
be  granted  under  the  new  statute,  which 
has  more  procompetitive  standards. 

If  the  application  is  denied  in  whole  or 
in  part  in  the  initial  decision,  the 
applicant  shall  have  two  choices.  First, 
it  may  appeal  the  decision  to  a  Division 
of  the  Commission.  The  Division,  in  its 
analysis,  shall  first  apply  the  old  law, 
and  decide  if  a  reversal  of  the  denial  is 
warranted.  If  none  is  warranted,  the 
Division  may  reopen  the  proceeding  to 
allow  applicant  and  protestants  the 
opportunity  to  file  additional  evidence 
addressing  the  new  statutory  criteria. 

The  applicant’s  second  choice  is 
simply  to  file  a  new  application.  This 
choice  will  enable  the  applicant  to 
present  fresh  evidence,  and  allow  all 
persons  to  address  the  new  statutory 
criteria. 

We  are  also  precluded  from  making 
findings  relating  to  public  convenience 
and  necessity  based  upon  general 
findings  developed  in  rulemaking 
proceedings.  This  will  require  the 
dismissal  of  some  types  of  applications 
where  the  necessary  findings  have  not 
already  been  made.  The  applications 
affected  are  those  made  under  49  CFR 
1056.40  ("pack-and-create”),  49  CFR 
1062.1  (“waste  products"),  49  CFR  1062.3 
("ex-water”)  and  49  CFR  1062.4 
(“Government  traffic”).  We  note  in  these 
types  of  applications  our  public 
convenience  and  necessity  findings  are 
made  prior  to  their  submittal  to  the 
Federal  Register  for  notice  publication. 
Therefore,  only  those  applications  which 
have  not  been  submitted  to  the  Federal 
Register  for  notice  publication  need  be 
dismissed. 

Note  that  all  pending  applications 
under  49  CFR  1062.2  ("single-line 
substitution”)  will  continue  to  be 
processed  since  the  underlying 
proceeding  did  not  involve  a  general 
finding.  Pending  applications  for 
property  broker  licenses  under  49  CFR 
1045A  will  also  continue  to  be  processed 
since  “public  interest”  findings  with 
regard  to  brokers  were  not  prohibited. 

An  applicant  may  request  the  return 
of  its  application  fee  as  a  result  of  these 
involuntary  dismissals.  Please  write  to 
"Office  of  the  Secretary"  and  specify  the 
docket  number  involved. 

Deletion  of  49  CFR  1045A,  1056.40,  and 
1062 

We  propose  that  these  parts  be 
deleted,  as  set  forth  in  Appendix  C.  In 
the  interim,  we  will  not  accept 
applications  under  these  parts. 

Part  1045A  contains  special 
procedures  governing  applications  to 
become  a  property  broker  (except 
brokering  the  transportation  of 
household  goods).  The  Act  amends  49 


U.S.C.  10924  and  establishes  a  “fitness” 
standard  similar  to  the  “fitness”  ' 
examination  used  under  49  CFR  Part 
1045A.  However,  the  desirability  of 
having  a  unified  application  procedure 
impels  us  to  delete  this  section,  and 
handle  property  broker  (except 
household  goods)  applications  under  the 
fitness  related  application  process.  The 
newly  imposed  time  limits  supply  the 
desired  expedition. 

The  Act  proscribes  findings  relating  to 
public  convenience  and  necessity  based 
upon  general  findings  made  in 
rulemaking  proceedings,  49  U.S.C. 
10922(b)(3).  This  requires  the  deletion  of 
49  CFR  1056.4a  1062.1, 1062.3,  and 
1062.4,  whose  procedures  were 
established  in  this  manner. 

We  will  also  delete  49  CFR  1062.2, 
which  governs  applications  in  which 
applicants  seek  operating  authority  to 
provide  a  single-line  service  in  lieu  of 
existing  joint-line  operations.  Our 
experience  under  this  procedure  is  that 
applications  are  not  generally  handled 
in  a  more  expeditious  manner,  simply 
because  persons  are  often  not  in 
compliance  with  the  requirements  of  the 
rules,  or  the  applications  needed  special 
handling.  Relatively  few  applications 
have  been  filed  under  this  process.  The 
desirability  of  having  a  unified 
procedure  which  will  speed  all 
applications  outweighs  the  few  benefits 
received  under  this  procedure. 
Applicants  filing  for  single-line  service 
in  lieu  of  existing  joint-line  operations 
may  file  appropriate  argument  in  their 
verified  statements  and  elect  not  to  use 
shipper  support;  the  Commission  has 
had  a  favorable  policy  towards  those 
applications.  See,  e.g.,  Caravan 
Refrigerated  Cargo,  Inc.,  Ext.,  128 
M.C.C.  186  (1977),  and  cases  cited  there, 
at  194,  and  49  CFR  1062.2. 

Effect  of  the  Act  on  Authority  Received 
Under  Master  Certificate  Procedures 

Where  a  carrier  has  received 
operating  authority  pursuant  to 
procedures  developed  through  general 
findings  in  rulemaking  proceedings  (49 
CFR  1056.40, 1062.1, 1062.3  and  1062.4) 
that  carrier  may  lawfully  perform 
operations.  This  includes  those 
procedures  where  letters  of 
authorization  were  issued  rather  than 
certificates. 

The  legislation  does  not  have  the 
effect  of  revoking  authorities  granted 
under  these  “general  findings” 
programs.  It  is  a  well  settled  canon  of 
statutory  construction  that  statutes 
should  not  be  construed  to  have 
provides  or  suggests  that  the  Act  was 
meant  to  invalidate  authority  previously 
granted.  Further,  nothing  in  the 
Commission’s  rules  or  its  decisions 


indicates  that  authority  granted  under 
these  general  findings  or  master 
certificates  has  any  different  status  from 
any  other  motor  carrier  authority  the 
Commission  has  granted  other  than  that 
it  may  not  be  transferred  or  sold.  While 
in  many  cases  the  carrier  holds  only  a 
letter  of  authorization,  this  has  the  same 
effect  as  a  certificate. 

Carriers  whose  applications  have 
been  submitted  to  the  Federal  Register 
as  of  the  date  of  the  Act’s  effectiveness 
will  be  issued  authority  once  they  effect 
appropriate  compliance,  since  the 
Commission  will  have  already  made  an 
appropriate  public  convenience  and 
necessity  finding. 

Technical  Revisions — The  Application 
Process 

We  propose  to  delete  Parts  1130  and 
1150  as  unnecessary,  since  the 
information  found  in  these  parts  can 
easily  be  obtained  elsewhere. 

Combining  and  Revision  of  Forms  No. 
OP-OR-9,  OP-OR-11,  OP-FF-10,  OP- 
WC-10,  and  OP-WC-20 

The  Motor  Carrier  Act  of  1980  and  the 
new  procedures  envisioned  as  a  result 
of  these  changes,  make  necessary  a 
substantial  revision  of  application  forms 
used  by  the  Office  of  Proceedings  to 
process  requests  for  various  types  of 
operating  authority.  We  propose  that 
they  be  combined  into  a  single 
application  form,  OP-1,  set  forth  in 
Appendix  B.  The  affected  forms  are: 

OP-OR-9  Application  for  Motor  Carrier 
Certificate  or  Permit 
OP-OR-11  Application  for  Brokerage 
License. 

OP-FF-10  Application  for  Freight 
Forwarder  Permit 

OP-WC-20  Application  for  Water  Carrier 
Certificate  or  Permit  Under  Section  309  of 
the  Interstate  Commerce  Act. 

Additionally,  a  substantially  similar 
form  which  deals  with  applications  for 
exemptions  (rather  than  for  operating 
rights)  will  be  included  in  the  proposed 
revision: 

OP-WC-10  Application  for  Exemption 
From  III  of  the  Interstate  Commerce  Act 
Under  Section  302(e)  or  Section  303(h) 4 

The  proposed  and  interim  new  form 
makes  general  changes  in  style,  wording 
and  format  wherever  it  appeared  that 
the  old  material  could  be  made  clearer 
or  more  concise.  The  form  has  been 
conformed  to  the  revised  Interstate 
Commerce  Act,  and  includes  a  question 
required  by  the  Energy  Policy  and 
Conservation  Act  of  1978. 

Some  additional  information  is 
elicited  which  will  expedite  processing 

4  We  will  also  delete  Form  B.W.C.  1,  which  was 
previously  incorporated  into  form  OP-WC-10. 
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(e.g.,  telephone  number  of  applicant’s 
representative). 

A  number  of  questions  have  been 
eliminated.  In  some  instances,  changes 
in  the  Act  make  some  of  the  questions 
unnecessary  (e.g.,  motor  carrier  dual 
operations).  Other  material  is  better 
supplied  in  the  applicant’s  verified 
statement. 

Major  changes  will  be  discussed 
below  with  reference  to  the  number  of 
the  affected  item  in  each  supe"ceded 
form. 

Item  III  [Item  IV,  OP-WC-10] 

This  item  previously  asked  the 
applicant  to  describe  its  request  for 
authority.  This  information  is  now 
contained  in  the  caption  summary 
provided  by  applicant. 

Item  IV(a)  [except  OP-WC-20) 

The  question  as  to  whether  evidence 
will  be  presented  by  public  witnesses  is 
deleted  since  it  is  answered  in  a  self- 
evident  manner  by  applicant’s 
submission  of  verified  certifications 
from  witnesses. 

Item  V(b)  [Item  VI(b),  OP-WC-IOJ 

This  item  requested  information 
concerning  concurrent  duplicating 
applications. 

We  have  found  that  this  information 
has  been  of  limited  usefulness  in  the 
past.  The  question  is  obviated  by  the 
limitation  put  into  grants  of  authority 
that  to  the  extent  the  issued  authority 
duplicates  existing  authority,  it  confers 
only  a  single  operating  right. 

Item  V(d),  [OP-OR-9];  Item  V(c),  [OP- 
WC-20] 

Information  regarding  service  being 
performed  under  existing  motor  carrier 
permits  has  been  deleted  because  of 
statutory  changes  which  eliminate  this 
from  consideration  in  the  motor  carrier 
of  property  area. 

Form  OP-WC-20  incorrectly  asked  for 
information  relating  to  “limited  number 
of  persons”  for  water  contract  carriers, 
which  was  solely  a  motor  contract 
carrier  statutory  qualification.  This  item 
has  been  deleted. 

Item  V(e),  [OP-OR-9] 

This  item  requested  dual  operations 
information.  This  is  no  longer  relevant 
for  motor  carriers. 

Item  VI(d),  [OP-OR-11J 

This  question  elicits  information 
which  goes  to  the  issue  of  possible 
discriminatory  practices  by  a  broker 
pursuant  to  common  control  or  other 
affiliation  with  a  shipper.  We  believe 
this  information  is  not  necessary. 
Brokers  of  property  affiliated  with  a 


shipper  are  governed  by  the  Commission 
property  broker  regulations  at  49  CFR 
1045,  which  contain  appropriate 
provisions  to  protect  the  public.  Most 
relevant  of  these  is  the  rebating 
provisions  of  49  CFR  1045.9. 

Item  VII(a);  [Item  VIII(a),  OP-WC-10] 

The  requirement  that  applicant  submit 
maps  of  its  proposed  and  present 
operations  has  been  eliminated  for  all 
but  regular-route  applications.  Our  staff 
has  rarely  used  the  map  for  irregular- 
route  applications,  but  finds  them 
necessary  in  examining  regular-route 
requests  for  authority. 

Certificate  of  Service  of  Application  on 
State  Boards,  [OP-WC-10  and  20] 

This  form  has  been  changed  to  v 
conform  to  the  other  involved  forms  for 
the  reasons  set  forth  in  Ex  Parte  No. 
MC-100  (Sub-No.  2),  Revision  of 
Procedures  Requiring  Service  of 
Applications  on  State  Officials,  (42  FR 
53982-53984),  which  are  equally 
applicable  in  water  carrier  applications. 

Appendix:  Verified  Certification  of 
Shipper  or  Witness  Support 

Revisions  to  49  CFR  1100.247  would 
require  the  applicant  to  present  its 
evidence  at  the  time  it  files  the 
application.  We  have  expanded  the 
certification  of  support  to  include 
material  that  previously  was  supplied  in 
the  witness’  verified  statement,  which 
has  now  been  eliminated. 

Technical  Revisions — Forms  and  Fees 

Parts  1002  and  1003  have  been  revised 
to  reflect  the  consolidation  of 
application  forms.  See  Appendix  C. 

Acceptable  Forms  of  Requests  for 
Operating  Authority — Fitness  Related 
Applications  and  Contract  Carriage  of 
Property 

In  a  separate  proceeding  being 
published  concurrently,  we  are 
proposing  acceptable  forms  of  requests 
for  operating  authority.  See  Ex  Parte  No. 
55  (Sub-No.  43A),  Acceptable  Forms  of 
Requests  for  Operating  Authority  (Motor 
Carriers  and  Brokers  of  Property). 
Because  of  the  specific  statutory 
treatment  of  two  types  of  requests  for 
authority,  we  will  require  the  use  on  an 
interim  basis  of  the  forms  of  authority 
(caption  summaries)  being  proposed  in 
Ex  Parte  No.  55  (Sub-No.  43A)  for  (1) 
fitness  related  applications  under 
sections  10922(b)(4),  10923(b)(5)(A),  and 
10924(b),  and,  (2)  contract  carriage  of 
property  applications. 

This  interim  adoption  is  necessary  if 
we  are  to  have  consistency  in  the 
handling  of  these  applications.  In  each 
instance  the  Act  has  added  statutory 


language  which  requires  a  change  from 
any  previous  method  of  describing 
similar  requests  for  authority. 

Requests  for  authority  in  these  two 
areas  not  using  the  appropriate  form  of 
authority  request  will  be  rejected. 

Additionally,  we  urge  carriers  to 
employ  broadened  requests  for  authority 
in  all  motor  carrier  applications,  as 
generally  discussed  in  Ex  Parte  No.  55 
(Sub-No.  43A). 

Summary 

We  propose  to  adopt  the  rules  and 
application  form  set  forth  in  Appendices 
A,  B  and  C,  and  we  will  operate  under 
these  rules  and  the  application  form 
until  further  notice.  We  are  receptive  to 
comments  on  how  these  rules  should  be 
modified  or  whether  some  entirely 
different  scheme  of  rules  would  function 
better.  The  suggestion  of  any  alternative 
should  specifically  address  how  the 
proposal  would  work  in  view  of  the 
short  time  limits  for  processing 
applications. 

This  proposed  action  does  not  appear 
to  affect  significantly  the  quality  of  the 
human  environment  or  the  conservation 
of  energy  resources.  The  interim 
adoption  and  our  proposal  of  these  rules 
is  required  to  carry  out  the  purpose, 
findings  and  changes  made  by  the  Motor 
Carrier  Act  of  1980. 

These  actions  are  taken  under  the 
authority  of  49  U.S.C.  10321  and  5  U.S.C. 
553. 

Decided:  June  27, 1980. 

By  the  Commission,  Chairman  Gaskms, 

Vice  Chairman  Gresham,  Commissioners 
Stafford,  Clapp,  Trantum,  Alexis  and  Gitliani. 
Agatha  L.  Mergenovich, 

Secretary. 

Appendix  A 

Introduction 

These  rules  tell  persons  how  to  (1) 
apply  for  permanent  motor  carrier, 
freight  forwarder,  water  carrier  and 
broker  operating  authority,  and  (2) 
oppose  requests  for  authority. 

The  general  topics  covered  are: 

Sec. 

1190.247(A)  How  to  apply  for  operating 
authority. 

1190.247(B)  How  to  oppose  requests  for 
authority. 

1100.247(C)  General  rules  governing  the 
application  process. 

In  Part  1100,  §  1100.247(A)  through 
1100.247(C)  are  added  to  read  as 
follows: 

§  1 1 00.247(A)  How  to  apply  for  operating 
authority. 

(a)  Applications  governed  by  these 
rules.  These  rules  govern  the  handling  of 
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applications  for  permanent  operating 
authority  of  the  following  type: 

(1)  Applications  for  certificates  and 
permits  to  operate  as  a  motor  common 
or  contract  carrier  of  passengers  or 
property. 

(2)  Applications  for  permits  to  operate 
as  a  freight  forwarder. 

(3)  Applications  for  certificates, 
permits,  and  exemptions  for  water 
carrier  transportation  of  property  and 
passengers. 

(4)  Applications  for  licenses  to 
operate  as  a  broker  of  motor  vehicle 
transportation. 

(b)  Applications  for  operating 
authority  which  require  only  fitness 
proof.  There  are  six  types  of  authority 
(“fitness  related  applications”)  which 
only  require  proof  that  the  applicant  is 
fit,  willing  and  able  to  provide  the 
transportation  and  to  comply  with 
appropriate  statutes  and  Commission 
regulations.  Much  less  evidence  is 
required  to  be  submitted,  see 
§  1100.247(A)(h).  These  types  of 
authority  are  (1)  motor  carrier  brokerage 
of  general  commodities  (except 
household  goods),  (2)  motor  common 
carrier  transportation  to  any  community 
not  regularly  served  by  a  certificated 
motor  common  carrier,  (3)  motor 
common  carrier  transportation  services 
as  a  direct  substitute  for  complete 
abandonment  of  all  rail  service  in  a 
community,  (4)  motor  common  carrier 
transportation  for  the  United  States 
government  of  property  (except  used 
household  goods,  hazardous  or  secret 
materials,  and  sensitive  weapons  and 
munitions),  (5)  motor  common  carrier 
transportation  of  shipments  weighing 
100  pounds  or  less  if  transported  in  a 
motor  vehicle  in  which  no  one  package 
exceeds  100  pounds,  and  (6)  motor 
common  or  contract  carrier 
transportation  by  motor  vehicle  of  food 
and  other  edible  products  (including 
edible  byproducts  but  excluding 
alcoholic  beverages  and  drugs)  intended 
for  human  consumption,  agricultural 
limestone  and  other  soil  conditioners, 
and  agricultural  fertilizers,  if  such 
transportation  is  provided  with  the 
owner  of  the  motor  vehicle  in  such 
vehicle,  except  in  emergency  situations. 

(c)  Procedures  used  generally.  The 
ICC  uses  two  basic  types  of  procedures. 
Most  cases  are  handled  under  the 
modified  procedure.  The  modified 
procedure  means  that  the  parties  send 
verified  (sworn)  statements  to  the  ICC 
and  each  other,  there  are  no  personal 
appearances  or  formal  hearings.  Oral 
hearings  are  used  for  extraordinary 
cases.  These  rules  govern  both  types  of 
proceedings,  unless  specifically 
mentioned.  The  rules  at  §  1100.247(E), 


pertain  only  to  cases  set  for  oral 
hearing. 

(d)  Starting  the  application  process.  A 
person  wishing  to  obtain  operating 
authority  first  fills  out  application  form 
OP-1.  These  forms  may  be  obtained 
from  regional  and  field  offices  of  the 
Commission,  or  from  the  Office  of  the 
Secretary. 

(e)  Information  to  be  submitted  by 
applicants  (except  fitness  related 
applications  under  §  1100.247(A)(b)).  (1) 
A  completed  application  form  (Form 
OP-1). 

(2)  A  caption  summary  describing  the 
authority  sought. 

(3)  A  separate  verified  statement  from 
applicant  as  described  in  paragraph  (g) 
of  this  section. 

(4)  Verified  certifications  of  witness  or 
shipper  support. 

(1)  Applicants  in  motor  common 
carrier  of  property  proceedings  may  file 
verified  certifications  of  witness  or 
shipper  support  (See  Appendix  to  the 
application  form).  Alternatively,  an 
applicant  may  elect  not  to  file  evidence 
from  supporting  shippers,  in  which  case, 
applicant  must  submit  other  evidence 
showing  that  the  service  proposed  will 
serve  a  useful  public  purpose, 
responsive  to  a  public  need.  This 
evidence  shall  be  submitted  in 
paragraph  (g)(12)  of  applicant’s  verified 
statement.  See  paragraph  (g)  of  this 
section. 

(ii)  Applications  for  exemptions  by 
water  carriers  need  not  be  accompanied 
by  verified  certifications  of  support 

(f)  Information  to  be  submitted  by 
applicants  in  fitness  related 
applications.  (1)  A  completed 
application  form  OP-1,  except  verified 
certifications  of  witness  or  shipper 
support  which  are  not  necessary. 

(2)  A  caption  summary  describing  the 
authority  sought, 

(3)  A  separate  verified  statement  from 
applicant  as  described  in  paragraph  (h) 
of  this  section. 

(g)  The  applicant's  verified  statement 
(except  fitness  related  applications).  (1) 
Applicant  shall  file  the  information 
described  in  this  paragraph,  according 
to  the  type  application  filed. 

(2)  The  information  shall  be  provided 
in  separately  numbered  paragraphs. 

(3)  If  a  particular  item  is  not 
applicable,  write  “N/A". 

Key:  t 

Motor  common  carrier  of  property =1 
Motor  common  carrier  of  passengers =2 
Motor  contract  carrier  of  property =3 
Motor  contract  carrier  of  passengers =4 
Passenger  broker =5 
Freight  forwarder=6 
Water  common  carrier=7 
Water  contract  carrier =8 
Water  carrier  exemption=9 


1.  Legal  name  and  domicile  of  applicant; 

(all). 

2.  Identity  and  qualifications  of  supporting 
witness:  (all]. 

3.  Authority  requested;  (all). 

4.  General  description  of  present  regulated 
operations,  if  any;  [all]. 

5.  Affiliation  with  other  motor  carriers  and 
persons  affiliated  with  other  motor  carriers. 
Show  MC-numbers  of  other  carriers,  indicate 
finance  proceedings  where  affiliations 
approved,  or  state  why  approval  not 
necessary;  [1,  2,  3,  and  4  only]. 

6.  Description  of  equipment  [all  except  5]. 

7.  Safety  program,  compliance  with  D.O.T. 
safety  requirements.  First-time  applicants 
need  only  state  familiarity  and  willingness  to 
comply  with  D.O.T.  safety  requirements.  [1.  2, 
3.4]. 

8.  Service  now  provided  to  supporting 
witnesses,  or  within  area  sought  by 
application  [all]. 

9.  Description  of  services  proposed;  state 
whether  services  of  this  type  are  not 
available  now  [all]. 

10.  Name  and  address  of  persons  or 
shippers  now  served  under  contract  [4], 

11.  Current  (or  estimated  if  not  yet 
operating)  balance  sheet  and  income 
statement  [all]. 

12.  Applicant  may  submit  any  additional 
evidence  in  support  of  the  application.  If  no 
verified  shipper  or  witness  support 
statements  are  being  submitted,  applicant 
must  submit  other  evidence  showing  that  the 
service  proposed  will  serve  a  useful  public 
purpose,  responsive  to  a  public  need, 
including  how  the  proposed  operation  is 
consistent  with  the  motor  carrier 
transportation  policy  contained  in  49  U.S.C. 
10101(a)(7).  (1  only). 

13.  Legal  argument  supporting  the 
application,  (optional)  (all). 

14.  Verification  (all). 

Note. — Forms  for  verified  certifications  of 
shipper  support  are  contained  in  the 
application  form. 

(h)  The  applicant's  verified  statement 
in  fitness  related  applications.  This 
format  is  used  by  applicants  seeking  the 
types  of  authority  listed  at 
§  1100.247(A)(b).  These  applicants  need 
not  file  verified  certifications  of  shipper 
support.  The  information  submitted  shall 
be  in  separately  numbered  paragraphs. 

If  a  particular  item  is  inapplicable,  write 
“N/A”. 

(1)  Legal  name  and  domicile. 

(2)  Identity  and  qualifications  of 
testifying  witness. 

(3)  Authority  requested. 

(4)  Description  of  circumstances 
which  support  the  application,  (a)  If 
application  is  to  serve  a  community  not 
regularly  served,  describe  in  detail  the 
location  of  the  community,  the  highways 
which  serve  the  community,  the  last 
date  of  service  from  other  motor  carriers 
and  their  identity,  and  last  date  when 
service  was  requested  from  these 
carriers;  (b)  If  application  is  for 
transportation  services  as  a  direct 
substitute  for  complete  abandonment  of 
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all  rail  service  in  a  community,  state 
docket  number  and  abandonment 
approval  date  of  the  Commission. 

Note. — Applicant  may  submit  verified 
statements  from  witnesses  to  support  any  of 
these  circumstances. 

(5)  Affiliation  with  other  motor 
carriers  and  persons  affiliated  with 
other  motor  carriers.  Show  MC-numbers 
of  other  carriers,  indicate  finance 
proceedings  where  affiliation  approved, 
or  state  why  approval  not  necessary. 

(6)  Description  of  equipment. 

(7)  Safety  program,  compliance  with 
D.O.T.  safety  requirements.  First-time 
applicants  need  only  state  familiarity 
and  willingness  to  comply  with  D.O.T. 
safety  requirements. 

(8)  Any  other  information,  or  legal 
argument  (optional). 

(9)  Verification. 

(1)  Where  the  application  is  sent.  (1) 
The  original  and  (1)  one  copy  of  the 
application  shall  be  sent  to  the  Office  of 
the  Secretary,  Interstate  Commerce 
Commission,  Washington,  DC,  20423, 
along  with  the  application  fee. 

(2)  Copies  of  the  application  shall  be 
sent  to  the  Commission  personnel  and 
State  officials  specified  in  the 
application  form. 

(j)  Commission  review  of  the 
application.  (1)  ICC  staff  will  review  the 
application  for  correctness  and 
completeness.  Minor  errors  will  be 
corrected  without  notification  to 
applicant.  Incomplete  applications  may 
be  rejected. 

(2)  The  caption  summary  will  be 
published  in  the  Federal  Register  to  give 
notice  to  the  public  in  case  anyone 
wishes  to  oppose  the  application.  It  will 
be  published  in  the  form  of  a  tentative 
grant  of  authority. 

(3)  If  the  Federal  Register  publication 
does  not  properly  describe  the  authority 
sought  because  of  ministerial  error, 
applicant  shall  inform  the  ICC  within  10 
days  of  the  publication  date. 

(k)  Changing  the  request  for  authority 
after  notice  of  the  application  appears 
in  the  Federal  Register. 

(l)  Amendments  to  applications  which 
change  the  scope  of  the  authority  sought 
are  not  allowed  after  the  Federal 
Register  publication. 

(1)  After  publication  in  the  Federal 
Register. 

(1)  Interested  persons  have  45  days  to 
file  protests.  See  §  1100.247(B). 

(2)  If  no  one  opposes  the  application, 
the  tentative  grant  published  in  the 
Federal  Register  will  be  rendered 
effective  by  a  Commission  Notice 
outlining  compliance  requirements 
which  must  be  met  before  applicant 
commences  the  proposed  service. 


(3)  Applicant  is  required  to  furnish  a 
copy  of  the  application  to  interested 
persons  after  publication.  The  request 
must  contain  a  check  or  money  order  for 
$10.00,  payable  to  applicant,  to  cover 
reproduction  costs.  Applicant  need  not 
supply  copies  to  any  person  not  sending 
the  appropriate  payment.  Applicant  is 
required  to  mail  the  copy  within  5  days 
of  the  request  being  received. 

(4)  If  the  application  is  opposed, 
opposing  parties  are  required  to  send  a 
copy  of  their  protest  to  the  applicant. 

(m)  Filing  a  reply  statement  (1)  If  the 
application  is  opposed,  applicant  may 
file  a  reply  to  the  protests.  This  reply 
statement  is  due  at  the  Commission 
within  60  days  of  the  Federal  Register 
publication. 

(2)  The  reply  statement  may  not 
contain  new  evidence.  It  shall  only  rebut 
or  further  explain  matters  previously 
raised. 

(3)  The  reply  statement  shall  be 
verified,  and  a  copy  served  upon 
protestants. 

(n)  After  all  statements  are  submitted. 

(1)  When  the  proceeding  is  to  be 
handled  under  the  modified  procedure  a 
decisional  body  will  review  the 
evidence  and  serve  an  initial  decision 
on  the  parties. 

(2)  If  the  proceeding  is  to  be  handled 
by  oral  hearing,  parties  will  receive  a 
notice  to  this  effect. 

(o)  Applicant  withdrawal.  (1)  If 
applicant  wishes  to  withdraw  an 
application,  it  shall  request  dismissal  in 
writing.  This  request  shall  be  directed  to 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 

DC  20423,  with  the  docket  number  of  the 
case. 

§  1 100.247(B)  How  to  oppose  requests  for 
authority. 

(a)  How  to  oppose  a  request  for 
permanent  authority.  (1)  A  person 
whishing  to  oppose  a  request  for 
permanent  authority  files  a  protest.  A 
person  filing  a  valid  protest  becomes  a 
protestant. 

(2)  A  protest  must  be  filed  (received  at 
the  Commission)  within  45  days  after 
notice  of  the  application  appears  in  the 
Federal  Register.  A  copy  of  the  protest 
must  also  be  sent  to  applicant,  see 

§  1100.247(C)(b). 

(3)  Failure  to  file  timely  a  protest 
waives  participation  in  the  proceeding. 

(b)  Contents  of  the  protest. 

(1)  All  information  upon  which  the 
protestant  plans  to  rely  is  put  into  the 
protest. 

(2)  A  protest  must  be  verified. 

(3)  A  protest  not  in  compliance  with 
these  rules  may  be  rejected. 

(4)  A  protestant  shall  submit  two  (2) 
kinds  of  evidence.  The  first  is  its 


qualifications  evidence.  All  protestants 
shall  submit  the  evidence  listed  below 
under  the  qualifications  format. 
Protestants  shall  also  file  factual 
evidence,  according  to  the  guidelines  set 
forth  in  the  factual  format.  Protestants 
to  fitness  related  applications  follow  a 
separate  factual  format. 

(c)  Qualifications  format.  This 
information  shall  be  submitted  in 
separately  numbered  paragraphs. 

(1)  Name  and  domicile  of  protestant, 
including  lead  docket  number,  if  any. 

(2)  Name  and  address  of  protestant’s 
representative  (if  any). 

(3)  Name  and  address  of  witness 
presenting  the  evidence,  and  why 
qualified  to  speak  for  protesting  party. 

(4)  Description  of  the  extent  to  which 
the  person  seeking  to  protest  possesses 
authority  to  handle  the  traffic  for  which 
authority  is  applied,  is  willing  and  able 
to  provide  service  that  meets  the 
reasonable  needs  of  the  shippers  or 
public  involved,  and  has  either 
performed  service  within  the  scope  of 
the  application  during  the  12  month 
period  before  the  application  was  filed 
or  has  actively  in  good  faith  solicited 
service  within  the  scope  of  the 
application  during  that  period;  or . 

(5)  Description  of  any  application 
which  the  prospective  protestant  has 
pending  before  the  Commission  which 
was  filed  before  applicant’s  application 
and  which  is  substantially  for  die  same 
traffic;  or 

(6)  Description  of  any  other  legitimate 
interest  not  contrary  to  the 
transportation  policy  set  forth  in  49 
U.S.C.  10101(a),  or  of  any  right  to 
intervene  under  a  statute.  A  person 
seeking  to  qualify  under  this  paragraph 
shall  only  be  permitted  to  protest  under 
extraordinary  circumstances,  and  shall 
describe  in  detail  those  circumstances 
and  how  they  are  consistent  with  49 
U.S.C.  10101(a). 

Note. — A  motor  contract  carrier  of  property 
may  not  protest  an  application  to  provide 
transportation  as  a  motor  common  carrier  of 
property. 

(d)  Factual  evidence  format  (except 
fitness  related  applications).  (1)  A 
description  or  copy  of  the  specific 
pertinent  authority  in  conflict  with  that 
sought  in  the  application  (do  not  send 
copies  of  all  authorities). 

(2)  A  description  of  the  type  and 
amount  of  equipment  and  facilities 
available  to  meet  the  avowed  purpose  of 
the  application. 

(3)  A  description  of  its  present 
operations  that  pertain  to  the 
application,  including  a  description  of 
the  specific  services  provided  to  those 
supporting  the  application  or  within  the 
same  territory. 


45542 


Federal  Register  /  Vol.  45,  No.  130  /  Thursday,  July  3,  1980  /  Rules  and  Regulations 


(4)  Adverse  impacts  on  its  business 
generally  and  on  the  public,  such  as:  (i) 
Need  to  close  terminals  or  other 
facilities:  (ii)  number  of  employees  that 
would  be  furloughed  or  dismissed;  (iii) 
resulting  imbalance  or  inefficiencies 
caused  to  its  operations;  (iv)  effects  on 
fuel  efficiency;  or  (v)  inability  to 
continue  its  existing  service  to  the 
public  due  to  a  reduction  in  total 
business,  or  loss  of  essential  services 
that  would  not  be  replaced,  or  other 
factors. 

(5)  Evidence  that  applicant  is  not  fit, 
willing  or  able  to  comply  with  the 
appropriate  statutes  or  regulations 
governing  its  activities. 

(6)  Legal  or  other  argument  (optional), 
any  request  for  oral  hearing. 

(7)  Verification. 

(8)  Certificate  of  service. 

(e)  Factual  evidence  format  for  fitness 
related  applications — Scope.  The  types 
of  applications  listed  in  §  1100.247(A)(b) 
may  be  protested  only  on  the  grounds 
that  the  applicant  is  not  fit,  willing,  and 
able  to  provide  the  transportation  to  be 
authorized  by  the  certificate  and  to 
comply  with  the  appropriate  statutes 
and  Commission  regulations.  Factual 
evidence  in  opposition  shall  consist  of 
the  following: 

(1)  A  description  of  the  specific 
grounds  upon  which  it  is  alleged  that 
applicant  cannot  meet  the  statutory 
fitness  criteria. 

(2)  Alternatively,  evidence  that  the 
application  does  not  properly  fall  within 
the  scope  of  one  of  the  six  statutorily 
described  categories. 

Note. — If  the  Commission  finds  that  the 
application  does  not  properly  fall-within  the 
scope  of  one  of  the  six  categories,  the 
application  shall  be  dismissed  without 
prejudice  to  the  filing  of  an  application  for 
authority  under  other  criteria. 

(3)  Legal  argument  (optional);  any 
request  for  oral  hearing. 

(4)  Verification. 

(5)  Certificate  of  service. 

(f)  Requests  for  oral  hearing.  (1)  It  is 
the  policy  of  the  Commission  to  handle 
application  proceedings  under 

§  1100.247  using  the  modified  procedure 
if  at  all  possible.  If  a  person  believes 
that  a  proceeding  should  be  orally  heard 
because  of  the  significance  of  the  case, 
or  because  material  issues  are  in 
dispute,  the  person  may  request  oral 
hearing.  (Protestants  shall  file  any 
request  under  §  1100.247(B)(d)(6)  or 
§  1100.247(B)(e)(3).) 

(2)  The  request  shall  specifically  state 
the  evidence  that  would  be  presented, 
the  reason  why  the  evidence  is  material 
to  determine  the  merits  of  the 
proceeding,  why  an  oral  hearing  with 
cross-examination  is  necessary  to  bring 


it  out,  and  what  evidence  already  in  the 
record  would  be  contravened  (with 
specific  page  reference). 

(3)  Denial  of  an  oral  hearing  request 
will  not  be  made  in  writing.  The  request 
will  be  deemed  denied  when  the 
proceeding  is  handled  under  the 
modified  procedure. 

(g)  To  whom  the  protest  is  sent. 

(1)  An  original  and  one  copy  of  the 
protest  is  to  be  sent  to  the  Office  of  the 
Secretary,  I.C.C..  Washington,  D.C. 

20423.  The  docket  number  of  the 
proceeding  shall  be  placed 
conspicuously  on  the  top  of  the  first 
page  of  the  protest. 

(2)  Concurrently  with  the  filing  in 
(g)(1)  of  this  section,  a  copy  shall  be  sent 
to  applicant  (to  its  representative,  if  one 
is  listed). 

(h)  Obtaining  a  copy  of  the 
application.  (1)  A  copy  of  the 
application  is  available  for  inspection  at 
the  Commission’s  offices  in  Washington, 
D.C.,  or  the  regional  office  of  applicant's 
domicile.  In  addition,  applicant  is 
required  to  send  a  copy  to  interested 
persons  upon  payment  of  a  $10.00 
charge.  See  49  CFR  1100.247(A)(1)(3). 

(i)  Withdrawal.  (1)  A  protestant 
wishing  to  withdraw  from  a  proceeding 
shall  inform  the  Commission  and  the 
applicant  in  writing. 

§  1 100.247(C)  General  rules  governing  the 
application  process. 

(a)  Contacting  another  party. 

(1)  When  a  person  wishes  to  contact 
another  party  or  serve  a  pleading  on 
that  party,  it  shall  do  so  through  the 
party's  representative  (if  any). 

(b)  Serving  copies  of  pleadings,  and 
the  certificate  of  service.  (1)  Where  the 
rules  require  service  of  a  pleading  on 
another  party,  that  pleading  shall  be 
mailed  or  delivered  by  hand 
concurrently  with  its  service  on  the 
Commission. 

(2)  The  pleading  shall  contain  a 
statement  (certificate  of  service)  that  tUfe 
pleading  has  been  mailed  or  hand 
delivered  in  accordance  with  paragraph 
(b)(1)  of  this  section. 

(3)  All  motions  and  replies  shall  be 
served  on  all  parties. 

(4)  All  pleadings  mailed  to  the 
Commission  in  Washington,  D.C.,  should 
be  addressed  to  “Office  of  the  Secretary, 
I.C.C.,  Washington,  D.C.,  20423". 

(c)  Copies.  (1)  All  material  forwarded 
to  the  Commission  in  Washington,  D.C., 
shall  consist  of  an  original  and  one 
copy. 

(d)  Requests  for  extensions  of  time. 

(1)  Requests  for  extensions  of  time  may 
be  granted  only  in  extraordinary 
circumstances.  Parties'  or  their 
representatives’  workload,  personnel 


change,  or  scheduling  problems  are  not 
sufficient  cause. 

(2)  No  extension  will  be  granted  for 
more,  than  3  working  days. 

(e)  Verification  of  statements.  (1)  All 
statements  and  shipper  certifications 
(except  motions  to  strike  and  their 
replies)  must  be  verified  by  the  person 
offering  the  statement. 

(2)  The  facts  asserted  shall  be  sworn 
to  as  true,  and  within  the  knowledge  of 
the  person  offering  the  statement.  The 
original  of  any  pleading  shall  show  the 
signature,  capacity  and  impression  seal 
of  the  person  administering  the  oath, 
and  the  date  of  the  oath. 

(f)  Caption  summary.  (1)  The  caption 
summary  which  must  accompany  all 
applications  shall  be  in  the  form 
prescribed  by  the  Commission. 
Commission  field  and  regional  offices 
offer  assistance  in  preparing  correct 
caption  summaries. 

Appendix 

Verified  Certification  of  Shipper  or  Witness 
Support  to  the  Interstate  Commerce 
Commission: 

I,  or  the  corporation  or  other  business 
entity  which  I  represent,  agree  to  support  the 
application  filed  by 

(Name  of  Applicant)  - 

The  following  information  describes  the  type 
of  traffic  or  passenger  movements  that  could 
be  made  under  the  authority  sought  by  the 
applicant. 

Note:  It  should  not  be  necessary  to  use 
more  space  than  is  supplied  in  this  form. 
However,  if  desired,  additional  sheets  may  be 
attached. 

(1)  Legal  name  and  domicile  of  corporation 
or  other  business  entity  being  represented: 


(2)  Identity  of  witness,  and  if  representing  a 
person  named  in  (1)  above,  why  qualified  to 
speak  in  behalf  of  that  person: 


(3)  Ceneral  description  of  business  entity: 


(4)  Description  of  commodities  which 
would  be  transported  under  the  sought 
operating  authority  (Not  applicable  in 
passenger  applications): 


(5)  Amount  of  traffic  that  would  be 
tendered  to  applicant  if  the  application  were 
granted  (Number  of  trips  in  passenger 
applications): 


(6)  Representative  origins  and  destinations 
of  supporting  shipper’s  traffic  (or  trips  in 
passenger  cases): 


(7)  Transportation  services  now  employed 
by  shipper  or  passengers  (if  any): 
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(8)  Unsatisfactory  aspects  of  these  services 

(if  any): _ 

(9)  Any  specific  or  specialized  service 
needs: 

(10)  Any  other  information: 

The  undersigned  shipper  or  witness 
certifies  that  its  support  for  this  application 
was  first  made  known  to  applicant  on 
- .  (Date) 

By  signing  and  submitting  this  Certificate 
of  Support  1,  the  undersigned,  individually 
and  on  behalf  of  the  corporation,  association, 
or  partnership  I  represent,  certify  to  the 
Commission  that  I  or  an  authorized  and 
qualified  representative  of  the  corporation, 
association,  or  partnership,  will  appear  and 
testify  on  applicant's  behalf  in  any  oral 
hearing  on  this  application.  (This  certification 
should  not  be  signed  unless  there  is  a  need 
for  the  proposed  service  and  a  present  intent 
to  testify  in  support  of  the  applicant,  and  any 
withdrawal  should  be  the  result  of  the 
shipper's  individual  decision.) 

Should  the  support  for  this  application  be 
withdrawn  or  changed  in  whole  or  in  part, 
the  undersigned  agrees  immediately  so  to 
inform  the  Interstate  Commerce  Commission, 
Washington,  DC  20423. 

Oath 

County  of - 

State  of - 

I,  (Name  of  Affiant) - ,  being 

duly  sworn,  state  I  am  qualified  and 
authorized  to  make  this  certification  of 
support,  and  that  in  signing  this  certification 
am  aware  that  anyone  who,  in  any  matter 
within  the  jurisdiction  of  an  agency  of  the 
United  States,  intentionally  makes  or  uses 
false,  fictitious,  or  fraudulent  writing  or 
document,  may  be  subject  to  prosecution  and 
fined  up  to  $10,000  and  imprisoned  for  up  to  5 
years.  (18  U.S.C.  1001). 

(Firm,  corporation,  association  partnership, 
etc.,  represented,  if  any.) 

(Signature  of  Affiant) - 

(Title) - 

(Type  Name) - 

(Complete  Address)  - 

Subscribed  and  sworn  to  before  me,  a 

- in  and  for  the  State  and  County 

above  named,  this - day  of 

- ,19—. 

(Seal) 

My  Commission  expires  - 

Appendix  B 

Form  OP-1  (Supercedes  forms  formerly 
numbered  OP-OR-9,  OP-OR-11,  OP-FF-IO, 
OP-WC-IO,  and  OP-WC-20) 

Before  the  Interstate  Commerce 
Commission 

Docket  No. - (Office  use  only) 

Application  for  motor  or  water  carrier 
certificate  or  permit,  brokerage  license, 
freight  forwarder  permit,  or  water  carrier 
exemption. 

Note. — Read  attached  instructions  before 
answering. 

I.  (a)  Application  of 


(Name  and  Trade  Name,  if  any)  - 

(State  whether  an  individual,  partnership, 
corporation,  association,  fiduciary,  or  other 
legal  entity.  If  a  partnership,  give  names  and 
addresses  of  all  partners.  If  a  corporation, 
give  name  of  State  in  which  incorporated, 
and  the  names  and  addresses  of  all  directors 
and  officers.) 

whose  business  address  is:  (Street)  - 

(City) - 

(State  and  Zip  Code)  - 

(b)  Applicant’s  representative  to  whom 
inquiries  may  be  made: 

(Name)  - 

(Street  Address)  - 

(City) - 

(State  and  Zip  Code)  - 

(Telephone  number  including  Area  Code) - 

II.  Type  of  authority  sought  (check  all 
applicable  boxes): 

□  Motor  carrier 

□  Water  carrier 

□  Broker 

□  Freight  forwarder 

□  Common  carrier 

□  Contract  carrier 

□  Property 

□  Passengers 

Water  carrier  exemption: 

□  Under  49  USC  10544(e) 

□  Under  49  USC  10544(f) 

□  Under  49  USC  10544(c) 

III.  Will  granting  the  authority  or 
exemption  sought  in  this  application 
constitute  a  major  Federal  action  having  a 
significant  effect  on  the  quality  of  the  human 
environment?  □  Yes  □  No 

If  Yes,  a  statement  complying  with  the 
requirements  of  49  CFR  Part  1108  must  be 
attached  to  this  application. 

IV.  Is  this  application  a  major  regulatory 
action  under  the  Energy  Policy  and 
Conservation  Act  of  1975?  (Refer  to  49  CFR 
1106.1  through  1106.6,  especially  1106.5). 

□  Yes  DNo. 

.If  Yes,  attach  information  as  to  why  this 
proceeding  is  a  major  regulatory  action,  and  a 
description  of  important  energy  impacts. 

V.  Is  this  a  fitness  related  application,  as 
listed  in  49  CFR  1100.247(A)(b)?  □  Yes 

□  No 

If  Yes,  list  type:  - 

VI.  If  applicant  now  holds,  or  has  an 
application  pending  for  authority  from  this 
Commission,  identify  the  lead  docket  number: 

VII.  (a)  Indicate  any  interest  (whether 
stock,  loans,  voting,  or  management 
arrangements)  which  the  applicant  or  any 
officer  or  director  of  applicant,  has  in  the 
affairs  of  other  transportation  entities: 

(b)  Indicate  any  interest  (whether  stock, 
loans,  voting  or  management  arrangements) 
which  any  transportation  entity,  including 
officers  and  directors,  or  any  person 
authorized  to  control  a  transportation  entity, 
has  in  the  affairs  of  applicant: 

(c)  Indicate  any  interest  (whether  stock, 
money,  or  management  arrangements)  in  the 
applicant  by  any  person  who  also  holds  an 
interest  (whether  stock,  money,  voting,  or 
management  arrangements)  in  another 
transportation  entity: 


VIII.  Contract  carrier  applicants  only: 

(a)  If  applicant  seeks  contract  carrier 
authority,  list  the  person(s)  (firm)(s)  it  would 
serve  in  the  proposed  operation: 

(b)  If  applicant  seeks  motor  contract  carrier 
authority,  state  the  manner  in  which 
contractual  provisions  are  to  be  fulfilled  (i.e., 
either  (1)  by  furnishing  transportation  service 
through  the  assignment  of  motor  vehicles  for 
a  continuing  period  of  time  to  the  exclusive 
use  of  each  person  served,  or  (2)  by 
furnishing  transportation  services  designed  to 
meet  the  distinct  need  of  each  individual 
customer,  and  if  the  latter,  describe  briefly 
the  distinct  need  for  which  transportation 
services  have  been  designed): 

IX.  Freight  forwarder  applicants  only: 

(a)  Is  applicant  a  person  engaged 
principally  in  the  business  of  manufacturing, 
buying,  or  selling  articles  and  commodities, 
or  does  it  control,  is  it  controlled  by,  or  is  it 
under  common  control  with  any  such  person? 

□  Yes  □  No 

(b)  If  Yes,  identify  such  person  or  persons 
and  advise  to  what  extent  such  person  uses 
the  services  of  freight  forwarders,  or  if 
applicant  is  such  person,  whether  applicant 
performs  its  own  similar  operations  of 
assembling,  consolidating,  and  shipping  in 
connection  with  the  transportation  of  such 
articles  or  commodities. 

X.  Water  carrier  applicants  only: 

(a)  If  exemption  is  claimed  for  any 
operation,  describe  the  operations  and  in 
each  instance  refer  to  the  statutory 
provisions  under  which  the  exemption  is 
claimed. 

(b)  Is  applicant  for  exemption  under  49 
U.S.C.  §  10544(f)  engaged  solely  in 
transporting  the  property  of  the  parent 
company?  □  Yes  □  No 

If  Yes,  list  persons  owning  all  or 
substantially  all  of  the  voting  stock  of 
applicant. 

(c)  If  applicant  seeks  approval  of  dual 
operations  under  49  U.S.C.  10930,  specify 
those  that  would  result  from  a  grant  of  this 
application. 

(d)  An  applicant  for  exemption  under  49 
U.S.C.  10544(e)  shall  furnish  a  copy  of  the 
charter,  lease,  or  other  agreement  under 
which  it  proposes  to  operate. 

(e)  If  applicant  is  a  water  common  carrier 
seeking  a  revised  certificate  covering 
extension  of  services  pursuant  to  49  U.S.C. 

§  10922(e)(3)(B),  the  following  information 
should  be  furnished: 

Describe  portion  of  waterway  project 
newly  opened  for  navigation: 

(1)  U.S.  Engineer  Disrtrict. 

(2)  Project  No. 

(3)  Description  of  project. 

(4)  Date  opened  for  navigation. 

(5)  Describe  operations  performed  thus  far 
on  uncompleted  portion  of  waterway  newly 
opened  for  navigation,  including  date  service 
was  extended  and  points  served.  See  49  CFR 
1140.2. 

(6)  Describe  operations  performed  under 
present  certificate  authorizing  service  on 
previously  completed  portion  of  waterway. 
Name  points  served,  indicating  when  service 
commenced,  and  if  operation  has  not  been 
continuous,  give  full  information. 


Kr»V 
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XI.  Re^kir-roate  motor  carrier  applicants 
only: 

Submit  a  detailed  map  of  the  proposed 
operation  and  pertinent  connecting  portions 
of  applicant's  present  authority. 

XU.  If  the  application  is  set  for  oral  hearing, 
in  which  city  does  applicant  prefer  the 
hearing  to  be  held?  (list  alternate). 

1. - - 2. - 

XJ1L  Applicant  also  must  append  to  this 
application  form  the  information  called  for  in 
paragraph  X.  of  the  instructions.  Applicant 
understands  that  the  filing  of  this  application 
does  not.  in  itself  constitute  authority  to 
operate. 

Applicant's  Oath 

County  of - 

State  of - 

I. - - - {Name  of  Affiant),  being  duly 

sw-orn.  file  this  application  as  {indicate 
relationship  to  applicant,  that  is,  owner  or 
proprietor,  title  as  officer  of  applicant 
corporation  or  association,  member  of 
applicant  partnership,  or  other  authorized 
representative  of  applicant) 


and  in  such  capacity,  1  am  qualified  and 
authorized  to  file  and  verify  the  application 
and  to  certify  with  respect  to  the  availability 
of  shipper  and  public  witnesses  to  present 
evidence  in  support;  I  have  carefully 
examined  all  the  statements  and  matters 
contained  in  the  application  and  they  are  true 
and  correct  to  the  best  of  my  knowledge. 
Information,  and  belief.  The  application  is 
made  in  good  faith,  with  the  intention  of 
presenting  evidence  in  support  in  every 
particular. 

Knowing  and  willful  misstatements  or 
omissions  of  material  facts  constitute  federal 
criminal  violations  punishable  by  up  to  five 
years  imprisonment  and  fines  up  to  $10,000 
for  each  offense.  (See  18  US.C.  1001.) 
- (Signature  of  Affiant) - 

Subscribed  and  sworn  to  before  me,  a 

- in  and  for  the  State  and  County 

above  named,  this - day  of - •* 


(SEfd.) 

My  Commission  expires - . - 

Certificate  of  Service 

i  certify  that  I  have  delivered  a  copy  of  this 
application,  in  person  or  by  mail,  to  the 
following  Regional  Director  of  the 
Commission's  Office  of  Consumer  Protection 
for  the  Region  in  which  the  applicant  has  its 
headquarters: 

Name  of  Regional  Director  - 

Address - 

I  further  certify  that  1  have  delivered  a 
caption  summary  (as  described  in  the 
instructions  to  this  form),  in  person  or  by 
first -class  mail  to  the  appropriate  State  Board 
(or  official)  of  applicant's  State  of  domicile: 

Name  of  State  Board - 

Address - 

If  a  copy  of  the  application  is  desired  by 
the  appropriate  State  Board  (or  official)  in 
any  State  in  or  through  which  the  operations 
described  in  this  application  would  be 
performed  or  by  that  of  applicant's  State  of 


domicile,  the  applicant  will  mail  it  upon 
written  request. 

Dated  this - day  of - , 

(Signature)  - — 

Instructions 

X.  The  information  called  for  in  the 
application  form  shall  be  developed  as  briefly 
as  possible. 

11.  Applicants  should  also  consult  Volume 
49  of  the  Code  of  Federal  Regulations.  Part 
1100,  Section  247  {49  CFR  1100.247)  which 
contains  the  rules  governing  these 
applications. 

11L  Certain  applicants  do  not  have  to 
submit  verified  certifications  of  shipper  or 
witness  support  These  include  fitness  related 
applications,  as  fisted  in  48  CFR 
1100.247(A)(b);  applicants  for  motor  common 
carrier  of  property  authority  who  wish  to 
furnish  their  own  evidence  of  public  need; 
and  applicants  for  water  carrier  exemption 
under  49  U.S.C.  10544. 

IV.  Where  a  question  is  inapplicable,  write 

"N/A". 

V.  Applicant  must  submit  with  the 
application  a  check  or  money  order  made  out 
to  the  Interstate  Commerce  Commission  in 
the  appropriate  amount.  See  49  CFR  1002.2. 
The  fee  is  not  refundable.  The  original  and 
one  copy  should  be  submitted  to  the 
Secretary,  Interstate  Commerce  Commission, 
Washington,  D.C.  20423,  Copies  must  also  be 
served  on  the  parties  noted  on  the  form. 

VI.  S  the  space  provided  in  the  form  is  not 
sufficient,  attach  separate  sheets  with 
applicant's  name  on  the  top,  and  use  the 
same  number  as  the  paragraph  in  the  form  to 
which  the  answer  refers. 

VII.  Applications  made  out  in  pencil  will  be 
rejected.  Please  submit  a  typewritten  form  if 
possible. 

VUI.  Assistance  in  filling  out  a  form  may  be 
obtained  from  regional  and  field  offices  of  the 
Commission.  Before  requesting  assistance, 
prepare  a  draft  of  the  application  to  be  used 
as  a  basis  for  discussion. 

IX.  Keep  a  copy  of  the  application  for 
future  reference. 

X.  Caption  summary.  All  Applicants  must 
attach  a  caption  summary  on  a  separate 
sheet  which  describes  the  authority  [or 
exemption)  Bought.  The  acceptable  format 
may  be  obtained  from  a  Commission  regional 
or  field  office. 

Appendix  C 

Proposed  and  Interim  Revisions  to  Title 
49,  Code  of  Federal  Regulations 

PART  1002— FEES 

§1002.2  [Amended] 

409  CFR  1002.21 d)  revised  as  follows: 

(1)  Subparagraphs  (2),  (9).  {10),  (11), 
(14),  and  (15)  are  deleted,  and  their 
numbers  reserved  for  future  use. 

(2)  Subparagraphs  (3)  and  (4)  revised 
to  read: 

*  *  A  *  * 

(d)*  ‘  * 

(3)  An  application  for  motor  or  water 


carrier  operating  or  exemption  .authority, 
a  certificate  of  registration,  or  an 
application  for  hroiker  or  freight 
forwarder  authority,  $350. 

(4)  A  request  seeking  the  modification 
of  operating  authority  only  to  the  extent 
of  making  a  ministerial  correction,  a 
change  in  the  name  of  the  shipper  or 
owner  of  a  plantsite.  or  the  change  of  a 
highway  name  or  number,  no  fee. 

PART  1003— LIST  OF  FORMS 

49  CFR  1003  revised  by  deleting  the 
fallowing  forms:  OP-OR-0,  OP-OR-11, 
OP-FF-1Q,  OP-WC-2Q,  OP-WC-10.  and 
B.W.C.  1. 

49  CFR  1003  revised  by  the  addition  of 
the  following  form: 

OP-4 

Application  for  motor  or  water  carrier 
authority,  broker  or  freight  forwarder 
authority,  and  water  carrier  exemption. 

PART  1056— TRANSPORTATION  OF 
HOUSEHOLD  GOODS  IN  INTERSTATE 
OR  FOREIGN  COMMERCE 

§1056.40  (Deleted] 

PART  1062— REGULATIONS 
GOVERNING  SPECIAL  APPLICATION 
PROCEEDINGS  FOR  FOR-H1RE 
MOTOR  CARRIERS  (DELETED] 

PART  1130— APPLICATIONS  FOR 
MOTOR  CARRIER  CERTIFICATES  AND 
PERMITS  [DELETED] 

PART  1150— APPLICATIONS  FOR 
PERMITS  [DELETED] 

49  CFR  1056.40, 1062, 1130  and  1150  to 
*  be  deleted. 

PART  1100— GENERAL 
REQUIREMENTS 

§  1100.247  [Amended] 

49  CFR  1100.247  revised  by  deleting 
the  present  material  and  replacing  it 
with  the  material  set  forth  at  Appendix 
A  in  §§  1100.247(A)  through  1100.247(c). 

[FR  Doc.  80-19939  Filed  7-2-80: 8:45  aid) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Ch.  X 

[Ex  Parte  No.  MC-135] 

Master  Certificates  and  Permits 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  discontinuance  of 
rulemaking  proceedings. 

summary:  The  Commission  previously 
announced  its  intention  to  conduct 
rulemaking  proceedings  for  the  purpose 
of  possibly  easing  entry  requirements  in 
12  specified  fields  of  for-hire  motor 
carrier  transportation.  In  each 
proceeding,  the  Commission  intended  to 
explore  the  issuance  of  a  master 
certificate  of  public  convenience  and 
necessity  and,  in  some  instances,  a 
master  contract  carrier  permit.  The 
Motor  Carrier  Act  of  1980,  specifically 
prohibits  the  master  certificate  and 
permit  approach  to  granting  operating 
authority.  Accordingly,  all  Ex  Parte  No. 
MC-135  proceedings  are  discontinued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Metrinko,  (202)  275-7885. 

Donald  J.  Shaw,  Jr.,  (202)  275-7292. 
SUPPLEMENTARY  INFORMATION:  In  May, 
1979,  the  Commission's  Motor  Carrier 
Task  Force  issued  its  Initial  Report, 
recommending  eased  entry  into  several 
specialized  segments  of  the  motor 
carrier  industry.  In  a  notice  of  intent  to 
open  rulemaking,  Ex  Parte  No.  135, 
Master  Certificates  and  Permits, 
decided  September  20, 1979,  (44  FR 
57139),  we  advised  the  public  of  our 
intent  to  institute  separate  formal 
proceedings  to  consider  the  Task  Force’s 
recommendations  for  each  of  the 
following  specialized  fields  of 
transportation: 

Sub-No.  1 — Heavy  and  Specialized 
Haulers  (including  oilfield  haulers  and 
others). 

Sub-No.  2 — Temperature  Controlled 
Service. 

Sub-No.  3 — Lumber  and  building 
materials. 

Sub-No.  4 — Metals. 

Sub-No.  5 — Bulk  Materials. 

Sub-No.  6 — Household  Goods. 

Sub-No.  7 — Armored  Car  &  Related 
Services. 

Sub-No.  8 — Vehicles  (haulaway). 
Sub-No.  9 — Wrecker  Service. 

Sub-No.  10 — Boats. 

Sub-No.  11 — Courier  Services. 

Sub-No.  12 — Film  Carriers. 

In  each  of  these  proceedings,  the 
Commission  intended  to  explore  the 
merits  of  issuing  a  master  certificate  of 
public  convenience  and  necessity  and, 
in  some  instances,  a  master  contract 
carrier  permit.  The  proposal  envisioned 


the  adoption  of  simplified  licensing 
procedures  under  which  all  qualified 
applicants  could  perform  motor  carrier 
service  in  the  various  identified  market 
segments. 

To  implement  this  master  certificate 
and  permit  approach,  the  Commission 
would  have  to  make  a  prospective 
general  finding  that  the  public 
convenience  and  necessity  require  the 
transportation  of  the  commodities 
embraced  in  each  of  the  identified  fields 
of  transportation.  Operations  under 
contract  with  a  shipper  or  shippers 
would  have  to  be  prospectively  found  to 
be  consistent  with  the  public  interest 
and  the  national  transportation  policy. 

Section  5  of  the  Motor  Carrier  Act  of 
1980,  added  a  new  subsection  (b)  to  49 
U.S.C.  10922  which,  as  pertinent, 
provides  as  follows: 

(b)(3)  The  Commission  may  not  make  a 
finding  relating  to  public  convenience  and 
necessity  under  paragraph  (1)  of  this 
subsection  which  is  based  upon  general 
findings  developed  in  rulemaking 
proceedings. 

Similarly,  section  10  of  the  Act  added 
a  new  paragraph  (6)  to  49  U.S.C. 

10923(b)  which  provides  as  follows: 

(6)  With  respect  to  applications  of  persons 
for  permits  as  motor  contract  carriers  of 
property,  the  Commission  may  not  make  a 
finding  relating  to  the  public  interest  under 
subsection  (a)(2)  of  this  section  which  is 
based  upon  general  findings  developed  in 
rulemaking  proceedings. 

In  adding  these  two  provisions  to  the 
Interstate  Commerce  Act,  Congress 
clearly  intended  to  prevent  the 
Commission  from  pursuing  the  master 
certificate  and  permit  approach.  It  is  the 
intention  of  this  Commission  to 
implement  and  administer  as  fully  and 
expeditiously  as  possible  the  will  of 
Congress  as  expressed  in  the  new 
legislation.  Accordingly,  the  12  sub¬ 
numbered  Ex  Parte  No.  MC-135 
Proceedings  are  discontinued. 

Decided:  June  27, 1980. 

By  the  Commission,  Chairman  Gaskins, 
Vice  Chairman  Gresham,  Commissioners 
Stafford,  Clapp,  Trantum,  Alexis  and  Gilliam. 
Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  80-19940  Filed  7-2-80;  8:45  am] 
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49  CFR  Ch.  X 

[Ex  Parte  No.  55  (Sub-No.  43A)] 

Acceptable  Forms  of  Requests  for 
Operating  Authority  (Motor  Carriers 
and  Brokers  of  Property) 

AGENCY:  Interstate  Commerce 
Commission. 


ACTION:  Notice  of  proposed  policy 
statement. 

SUMMARY:  Consonant  with 
Congressional  intent,  as  expressed  in 
the  Motor  Carrier  Act  of  1980,  the 
Interstate  Commerce  Commission  is 
proposing  to  revise  the  acceptable  forms 
of  requests  for  operating  authority  for 
motor  carriers  and  brokers  of  property. 
The  proposed  policy  would  affect  all 
future  motor  carrier  and  broker  of 
property  applications.  It  involves  (1) 
broadening  commodity  and  territorial 
descriptions,  and  (2)  prohibiting  most 
restrictions.  Commodity  descriptions 
would  be  phrased  in  terms  of  the  two- 
digit  STCC  industry  groupings. 

Territorial  authority  would  require  that 
applicants  seek  two-way  authority  only. 
No  plantsite,  interlining,  commodity,  and 
equipment  restrictions  would  be 
accepted.  The  proper  forms  of  requests 
for  “fitness  related  applications”  are 
also  defined. 

DATE:  Comments  are  due  on  or  before 
September  2, 1980. 

ADDRESSES:  Send  an  original  and  15 
copies,  if  posible,  of  comments,  to:  Ex 
Parte  No.  55  (Sub-No.  43A),  Room  5316, 
Office  of  Proceedings,  Interstate 
Commerce  Commission,  Washington, 
D.C.  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Metrinko,  202-275-7885  or 
Laurence  Schecker,  202-275-7893. 

SUPPLEMENTARY  INFORMATION: 

Background 

Congressional  efforts  to  reduce 
unnecessary  regulation  by  the  Federal 
Government  have  resulted  in  a  re- 
evaluation  of  Federal  regulation  of  the 
motor  carrier  industry.  The  Motor 
Carrier  Act  of  1980  (the  Act)  recognizes 
the  evolution  undergone  by  the  trucking 
industry  since  the  inception  of  Federal 
regulation  in  1935,  and  revises  the 
statutory  basis  of  that  regulation  to 
reflect  the  transportation  needs  of  the 
1980's. 

Review  by  Congress  of  the  statutes 
and  regulations  governing  the  motor 
carrier  industry  has  shown  that 
historically  the  existing  regulatory 
structure  has  tended  to  inhibit  market 
entry,  carrier  growth,  maximum 
utilization  of  equipment  and  energy 
resources,  and  opportunities  for 
minorities  and  others  to  enter  the 
trucking  industry.  The  Act  amends 
existing  statutes  to  promote  a  safe, 
sound,  competitive,  and  fuel,  efficient 
motor  carrier  system.  To  that  end,  the 
Interstate  Commerce  Commission  is 
specifically  mandated  to  continue  to 
promote  a  more  efficient  and 
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competitive  transportation  system, 
within  the  parameters  set  by  Congress 
in  the  amended  National  Transportation 
Policy.  49  U.S.C.  10101,  and  the 
standards  for  granting  certificates,  49 
U.S.C.  10922,  and  permits,  49  U.S.C. 

10923.  Additionally,  the  Commission 
must  take  into  account  expressed 
Congressional  intent  that  grants  of 
authority  be  broad  m  scope,  and 
unencumbered  by  restrictions.  See  49 
U.S.C.  10822(h). 

Consistent  with  Congressional  intent, 
the  Commission  proposes  to  adopt  a 
general  policy  statement  to  provide 
guidelines  for  applicants  seeking  motor 
carrier  and  broker  of  property  operating 
authority.  The  expressed  policy  of  the 
Commission  would  be  to  authorize, 
whenever  possible,  broad  grants  of 
authority.  Broad  categories  would  be 
used  in  commodity  and  territorial 
descriptions.  The  Commission  would 
also  endssvor  to  grant  broad  operating 
authorities  by  eliminating  the  use  of 
many  restrictions  commonly  found  in 
existing  certificates  and  permits. 

Statutory  Powers 

The  Commission  has  statutory  power 
to  implement  the  provisions  of  the  Act 
by  adopting  rules  and  regulations 
regarding  issuance  of  permits  and 
certificates.  See  49  U.S.C.  10321. 
Moreover,  49  U.S.C.  11102  empowers  the 
Commission  to  “classify  and  maintain 
requirements  for  certain  carriers  and 
brokers  when  required  because  of  the 
special  nature  of  the  transportation 
provided  by  them."  These  powers  .are 
closely  allied  with  the  powers  conferred 
by  49  U.S.C.  10022(e)(3)  and  10923(d)(1) 
which  allow  the  Commission  to  impose 
restrictions  on  grants  of  authority,  and 
implies  the  power  to  remove  such 
restrictions  when  they  are  no  longer 
necessary.  See  Regular  Common  Carrier 
Conference  v.  United  States,  307  F. 

Supp.  941  (D.D.C.  1969).  The  power  of 
the  Commission  to  promulgate 
regulations  is  broad  in  scope,  and  the 
Commission  may  use  its  entire 
discretionary  power  in  devising  such 
regulations.  American  Trucking  Ass’n  v. 
United  States,  No.  76-2280  (D.C.  Cir. 
filed  April  24,  I960). 

The  Commission  exercised  its  powers 
to  classify  carriers  in  Classification  of 
Motor  Carriers  of  Property,  2  M.C.C.  703 
(1937).  and  has  since  created  additional 
carrier  classifications  and  established 
various  requirements  for  different 
carrier  classes.  See  Descriptions  in 
Motor  Carrier  Certificates,  61  M.C.C. 
209  and  766  (1952)  (defining  the  scope  of 
certain  generic  commodity 
classifications).  Modification  of 
Permits— Packing  House  Products,  46 
M.C.C.  23  (1945)  {recognizing  a  class  of 


carriers  serving  meat  packing  houses 
and  establishing  a  generic  commodity 
classification),  and  Motor  Common 
Carriers  of  Property— Routes  and 
Services.  88  M.C.C.  415  (1961) 

(classifying  routes).  Many  instances 
requiring  the  Commission  to  interpret 
classifications  and  various  requirements 
for  these  specialized  carriers  still  arise. 
Recent  examples  include  Perkins 
Furniture  Transport,  Inc.,  Extension,  128 
M.C.C.  851  (1978),  where  it  was  decided 
that  pianos  and  organs  are  embraced  in 
the  generic  description,  “new  furniture,” 
Whiteford  Transport,  Inc.,  Van 
Conversion,  131  M.C.C.813  (1078), 
where  it  was  decided  that  van 
conversions  are  passenger  automobiles 
which  may  be  transported  by 
specialized  automobile  carriers,  and 
Interpretation  of  Aggregated 
Commodities,  131  M.C.C.  779  (1979). 
where  the  types  of  aggregated 
commodities  handled  by  heavy  haulers 
were  identified. 

The  power  of  the  Commission  to 
impose  conditions  on  operating 
authorities,  or  remove  conditions  when 
they  become  unnecessary,  has  been 
exercised  on  many  occasions.  In  Fox- 
Smythe  Transp.  Co.  Extension — 
Oklahoma,  106  M.CJC.  1, 8  (1967),  the 
Commission  discussed  extensively  the 
imposition  of  restrictions  on  grants  of 
operating  authority  under  the  present  49 
U.S.C.  10922(e)(3),  and  the  authority  to 
require  applicants  to  draft  “proper  and 
workable  motor  carriers  applications 
and  *  *  *  to  remove  some  of  the 
confusion  that  now  seems  to  exist  in  the 
area  of  restrictions  and  commodity 
descriptions  generally.”  The  courts  have 
upheld  the  Commission’s  power  to 
impose  restrictions  on  groups  of 
authorities  which  have  been  previously 
issued,  see  Thompson  Van  Lines  v. 
United  States.  399  F,  Supp.  1131  {D.DX). 
1975),  as  well  as  the  power  to  remove 
certain  restrictions,  see  Regular 
Common  Carrier  Conference  v.  United 
States,  supra. 

The  proposed  policy  statement  is  an 
extension  of  these  prior  proceedings  in 
light  of  the  recent  Congressional  action. 

Purpose  of  Our  Proposal 

Passage  of  the  new  motor  carrier 
legislation  requires  development  of  more 
workable  and  acceptable  forms  of  motor 
carrier  authority.  Three  basic  areas 
require  attention:  commodity 
descriptions,  territorial  descriptions,  and 
miscellaneous  restrictions.  We  will  also 
address  the  standards  for  the  “fitness 
related  applications”  of  49  U.S.C. 
10922(b)(4),  10923(b)(5)(A),  and  10924(b). 

The  impetus  for  this  proposed  change 
of  policy  is  to  foster  more  competition 
and  greater  operating  flexibility  in  the 


motor  carrier  industry.  We  have 
recognized,  as  has  the  Congress,  that  a 
bewildering  array  of  encumbered 
operating  authorities  has  developed. 
Many  of  the  motor  carrier  authorities 
now  being  issued  have  minutely 
described  commodity  descriptions,  with 
vehicle,  plantsite,  and  other  restrictions 
attached. 

The  primary  purpose  of  this  practice 
has  not  been  to  assure  complete  service 
to  the  shipper,  but  rather  to  eliminate 
potential  opposition.  Carriers  often 
amend  their  original  applications  to 
satisfy  the  demands  of  certain  special 
interests. 

The  Motor  Carrier  Act  favors 
additional  competition  and  greater 
operating  flexibility  in  the  industry.  It 
also  expresses  a  policy  that  shippers’ 
and  receivers’  needs  be  met.  Our 
proposed  policy  with  regard  to 
commodity  descriptions,  and  the  other 
descriptions  discussed  below,  are 
consistent  with  the  policies  of  the  Act. 

Acceptable  Commodity  Descriptions 

From  the  inception  of  regulation  of  the 
motor  carrier  industry,  commodity 
descriptions  have  presented  the 
Commission  with  problems  of 
interpretation  and  enforcement. 
Attempts  have  been  made  to  develop  a 
consistent  methodology  for  describing 
commodities,  and  three  principal 
formulas  have  been  used: {!)  Specific 
naming  of  a  commodity,  (2)  reference  to 
intended  future  use,  and  (3)  generic  or 
class-term  commodity  descriptions.  See 
C&H  Transp.  Co.  Inc.,  Interpretation  of 
Certificate,  62  M.C.C.  588  (1954),  affd 
sub  nom  Arrow  Trucking  Co.  v.  United 
States,  181  F.  Supp.  775  (N.D.  Okla. 
1960).  However,  many  descriptions  in 
certificates  dated  back  to  original 
“grandfather”  grants  of  authority,  and 
were  based  on  industry  usage  and 
outdated  or  inept  choices  of  generic 
terms  in  certificates.  See,  e.g..  Eclipse 
Motor  Lines,  Inc.,  Interpretation  of 
Certificate,  52  M.C.C.  391,  392-93  (1951). 

The  Commission  sought  to  deal  with 
problems  in  the  commodity  descriptions 
in  the  Descriptions  case,  supra,  by 
exploring  the  possibility  of  listing 
commodities  transported  by  specialized 
motor  carriers.  The  result  was 
establishment  of  set  commodity  lists 
under  class  or  generic  headings,  and 
defining  certain  standardized 
commodity  descriptions  for  particular 
services.1  The  Descriptions  case  did . 


1  The  Descriptions  case  contained  several 
appendices,  listing  commodities  considered  as 
falling  under  .these  generic  headings:  (aj  Meats, 
packinghouse  products,  .and  commodities  used  by 
packinghouses,  [b)  new  furniture  (uncrated),  (c) 
kitchen  equipment,  fd)  iron  and  steel  articles,  (e) 

Footnotes  continued  on  next  page 
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success  in  defining  many  classes  of 
commodities,  but  did  not  succeed  in 
solving  the  all  interpretative  and 
definitional  problems  regarding 
commodities.  Attempts  continued  to 
establish  additional  classes  of 
commodities  2  and  numerous  cases 
continued  to  issue  interpretations  of 
specific  commodities.3 

The  Commission  has  always  sought  to 
act  under  the  general  policy  of  issuing 
grants  of  authority  with  broad 
oommodity  descriptions.  Fox-Smythe 
Transp.,  supra,  at  28.  A  primary  concern 
of  the  Commission  in  framing  grants  of 
authority  has  always  been  to  enable  a 
carrier  to  render  shippers  and  the  public 
a  complete  transportation  service.  Broad 
grants  of  authority  also  take  cognizance 
of  technological  modifications,  changing 
industrial  patterns  and  future  needs. 
Moreover,  broad  commodity 
authorizations  allow  carriers  to  meet 
changing  needs  of  shippers,  receivers, 
and  consumers,  market  demands,  and 
the  diverse  requirements  of  the  shipping 
public.  See  the  National  Transportation 
Policy,  49  U.S.C.  10101(a)(7)  (A)  and  (B). 

Congress  has  mandated  that  the 
Commission  “reasonably  broadened  the 
categories  of  commodities  authorized  by 
the  carriers’  certificate  or  permit,”  49 
U.S.C.  10922(h)(l)(B)(i).  While  this 
mandate  applies  to  existing  certificates 
and  permits,  we  believe  that  it  is  the 
intent  of  Congress  that  all  future  grants 
of  authority  contain  reasonably  broad 
commodity  descriptions. 

To  implement  the  intent  of  Congress, 
we  propose  that  all  future  grants  of 
motor  carrier  of  property  operating 
authority  use  broad  industry  groupings 
similar  to  the  major  industry  groupings 
contained  in  the  Standard 
Transportation  Commodity  Code 
(STCC).  The  STCC  lists  37  industry 
groupings,  with  each  heading 
referencing  a  listing  of  commodities 
considered  to  be  part  of  that  group. 
These  listings  are  presently  used  by  the 
railroads  for  tariff  purposes.  We  propose 
to  adapt  and  expand  the  codes  for  use 
by  the  motor  carrier  industry.  A  carrier 
authorized  to  transport  a  certain 
industry  grouping  would  be  entitled  to 


Footnotes  continued  from  last  page 
building  materials,  (f)  electrical  appliances, 
equipment,  and  parts,  (g)  road  construction 
machinery  and  equipment,  (h)  glass  and  glassware, 
(i)  clothing  and  wearing  apparel,  and  component 
parts  used  in  the  manufacture  thereof,  (j)  paper  and 
paper  articles,  (k)  agricultural  machinery, 
implements,  and  parts,  (1)  petroleum  and  petroleum 
products,  in  tank  vehicles,  (m)  coal  tar  products,  in 
tank  vehicles,  and  (n)  acids  and  chemicals,  in  tank 
vehicles. 

1  See  Mercer  Extension— Oil  Field  Commodities, 
74  M.C.C.  459  (1946). 

*See,  e.g.,  Definition  of  Cash  Letters — 
Interpretation.  131  M.C.C.  113  (1979). 


transport  all  commodities  included  in 
that  grouping. 

However,  several  difficulties  are 
presented  by  this  proposal.  The  STCC  is 
designed  for  use  by  the  railroads,  and  as 
such  it  is  adapted  for  their  needs.  We 
have  reviewed  the  National  Motor 
Freight  Classification,  but  it  does  not 
appear  to  be  as  adaptable  as  the  STCC 
codes  because  it  uses  commodity 
clarifications  that  may  be  too  narrow. 

We  acknowledge  that  the  needs  of  the 
motor  carrier  industry  differ,  and  if  we 
are  to  use  the  STCC  in  drafting 
operating  authorities,  certain 
modifications  may  have  to  be  made. 

Several  of  the  problems  we  envision 
with  adoption  of  the  STCC  include: 

(1)  What  commodities  or  classes  of 
commodities,  if  any,  are  not  included  in 
the  STCC  listings?  And  what  provisions 
should  be  made  for  newly  developed 
commodities?  An  obvious  solution  to 
this  problem — although  perhaps  not  the 
best  one — may  be  require  carriers  to 
seek  authority  specifically  to  transport 
those  commodities.  Comments 
concerning  this  proposal  should  alert  the 
Commission  to  such  commodity 
omissions  from  the  STCC. 

(2)  What  effect  would  shifts  in  the 
commodity  groupings  by  the  designers 
of  the  STCC  have  on  existing  authority? 
Once  a  carrier  is  granted  authority  to 
transport  the  commodities  contained  in 
a  STCC  grouping,  the  Commission  (or 
any  other  agency  or  body)  may  not 
revoke  that  authority.  Deletions  from  the 
list  would  pose  only  theoretical 
problems,  as  such  occurrences  are  rare 
or  non-existent.  Additions  may  not  be 
made  to  authority  without  meeting  the 
statutory  requirements  for  additional 
authority. 

We  believe  that  this  problem  may  be 
addressed  in  a  manner  similar  to  the 
solution  of  the  problems  raised  by 
expanding  commercial  zones.  Current 
interpretations  involving  expansions  of 
commercial  zones  hold  that  such 
expansions  cannot  diminish  the 
authority  held  by  carrier.  Thus,  if  a 
carrier  is  authorized  to  serve  points  in 
Illinois  (except  the  Chicago,  IL, 
commercial  zone),  expansion  of  that 
zone  does  not  afreet  the  territory  the 
carrier  is  authorized  to  serve.  Rather, 
reference  is  always  made  to  the  scope  of 
the  territory  when  the  certificate  or 
permit  was  granted.  Therefore,  we 
believe  that  a  carrier  might  be 
authorized  to  transport  one  or  more  of 
the  STCC  groupings,  which  would 
remain  constant  regardles  of  any 
subsequent  changes  in  the  STCC 
listings.  Any  additions  to  the  STCC 
listings  would  require  a  carrier  to  apply 
for  modification  of  its  certificate  or 


permit,  in  compliance  with  the  statutory 
requirements. 

Alternatively,  additions  to  the  STCC 
code  listings  may  be  considered  as 
adding  to  the  scope  of  authority  held  by 
a  motor  carrier  or  property.  Thus,  if  a 
new  product  not  currently  listed  in  a 
specific  grouping  is  developed,  and 
subsequently  added  to  a  grouping,  any 
carrier  authorized  to  transport  that 
grouping  would  be  authorized  to 
transport  the  new  product  Under  this 
proposal,  a  commodity  description 
would  be  similar  to  the  currently  used 
open-ended  descriptions,  such  as 
chemicals,  which  enable  a  carrier  to 
transport  any  product  falling  under  that 
description,  whether  the  product  exists 
now  or  is  developed  in  the  future. 

(3)  Another  possible  issue  raised  by 
the  proposal  to  adopt  STCC-type  listings 
would  be  the  potential  effect  of 
Commission  operating  rights 
descriptions  being  governed  by  an 
outside  authority.  This  might  present  a 
question  of  delegation  of  Commission 
authority  to  the  STCC  tariff  agents. 
However,  the  Commission  would  adopt 
the  commodity  lists  and  retain 
jurisdiction  over  the  lists  and  any 
changes  in  them.  As  the  Commission 
would  adopt  the  STCC  listings  by 
reference,  we  do  not  believe  this  would 
present  a  problem. 

(4)  The  STCC  groupings  are  not 
established  by  type  of  service,  but 
rather  by  commodities  only.  In  the  past, 
the  Commission  has  granted  commodity 
descriptions  in  operating  authority 
based  upon  type  of  service,  e.g., 
commodities  in  bulk,  or  commodities 
requiring  specialized  equipment,  or  for 
service  that  is  highly  specialized,  e.g., 
armored  car  service.  The  STCC 
groupings  do  not  make  provisions  for 
such  groupings.  In  addition,  the 
Commission  has  developed  broad 
commodity  descriptions  in  special  cases, 
such  as  oil  field  commodities  as 
described  in  Mercer  Extension — Oil 
Field  Commodities,  supra,  and  the 
classifications  in  the  Descriptions  case, 
supra.  Comments  should  address  the 
desirability  of  retaining  these 
descriptions,  and  the  problems  that  may 
arise  due  to  overlap  with  the  proposed 
STCC-type  descriptions. 

(5)  A  commodity  description  now 
regularly  used  in  certificates  and 
permits  is  "materials,  equipment,  and 
supplies  used  in  the  (manufacture,  sale, 
and  distribution)  of  (named 
commodities).”  None  of  the  proposed 
commodity  codes  use  this  description. 
Comments  should  address  the 
desirability  of  retaining  this  description. 

(6)  Last,  several  of  the  STCC 
groupings  are  not  consistent  with 
Commission  jurisdiction  or  regulation. 
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Therefore,  modification  of  those  groups 
would  be  required. 

First,  we  note  that  some  of  the  STCC 
codes  involve  exempt  commodities  as 
defined  in  49  U.S.C.  10520(a)(6), 
Applicants  would  not  be  required  to 
seek  authority  under  those  groupings,  or 
to  transport  commodities  exempt  under 
the  statute. 

Second,  the  statute  establishes  a 
fitness-related  application  procedure  for 
the  transportation  of  “food  and  other 
edible  products  (including  edible 
byproducts  but  excluding  alcoholic 
beverages  and  drugs)  intended  for 
human  consumption,  agricultural 
limestone  and  other  soil  conditioners, 
and  agricultural  fertilizers”  by  owner- 
operators  in  common  or  contract 
carriage.  See  49  U.S.C.  10922(b)(4)(E) 
and  10924(b)(5)(A).  These  sections  of  the 
statute  do  not  totally  exempt  foodstuffs 
from  economic  regulation,  and  therefore 
we  would  retain  the  STCC  code  for  food 
or  kindred  products.  As  some  of  the 
commodities  included  in  this  STCC 
grouping  are  exempt,  we  would  modify 
the  classification  to  read  “non-exempt 
food  or  kindred  products."  In  other 
groupings  that  include  both  exempt  and 
non-exempt  commodities,  the  title  would 
be  modified  to  specify  that  only  non¬ 
exempt  commodities  are  being 
authorized.4 

Next,  there  is  no  STCC  listing  for 
general  commodities.  The  description 
general  commodities  includes  all  types 
of  commodities,  except  those 
specifically  excluded.  Coastal  Tank 
Lines,  Inc.  v.  Charlton  Bros.  Transp.  Co. 
Inc.,  48  M.C.C.  189  (1948).  The 
Commission  has  long  recognized  that 
.  carrirs  of  general  commodities  belong  to 
a  specialized  group,  rendering  a 
specialized  service  to  shippers  and 
receivers.  Grants  of  general 
commodities  authority  have  consistently 
excepted  certain  commodities.*  See 
Comet  Messenger  Er  Deliv.  Serv.,  Inc., 
Com.  Car.  Applic.,  Ill  M.C.C.  13, 18 
(1970),  and  Watkins  Motor  Lines,  Ext. — 
General  Commodities,  113  M.C.C.  658, 
670  (1971). 

To  continue  the  type  of  transportation 
provided  by  general  commodities 
carriers,  we  propose  to  establish  a  new 
STCC-type  grouping  for  commodity 
description  purposes,  to  be  designated 


4  Applicants  will  not  be  required  to  seek  authority 
to  transport  mixed  loads  of  exempt  and  non-exempt 
commodities.  See  49  U.S.C.  10526(a)(6)  and  10528. 

‘Commodities  in  bulk,  those  requiring  special 
equipment,  commodities  of  unusual  value,  classes  A 
and  B  explosives,  and  household  goods  as  defined 
by  the  Commission,  are  usually  excluded  from 
general  commodity  grants  of  authority.  These  five 
categories  have  been  consistently  recognized  to 
involve  specialized  services  not  normally 
transported  by  general  commodities  carriers.  See  49 
U.S.C.  10526(a)(6)  and  10528. 


group  51,  general  commodities  (except 
household  goods  as  defined  by  the 
Commission,  and  classes  A  and  B 
explosives).  We  believe  that  the  only 
purpose  to  be  served  by  retaining 
exceptions  for  commodities  in  bulk, 
commodities  requiring  the  use  of  special 
equipment,  and  commodities  of  unusual 
value,  would  be  to  protect  the 
specialized  carriers  denoted  by  the 
exceptions.  Such  a  purely  protectionist 
attitude  appears  to  be  contrary  to  the 
intent  of  Congress  that  the  Commission 
issue  grants  of  authority  with  broad 
commodity  descriptions,  see  49  U.S.C. 
10922(h)(l)(B)(i),  and  that  the 
Commission  encourage  competition 
among  motor  carriers  of  property,  see  49 
U.S.C.  10101(a)(7).  We  would  retain  the 
exceptions  for  household  goods  as 
defined  by  the  Commission,  in  light  of 
the  pending  legislation  regarding  that 
segment  of  the  transportation  industry, 
and  classes  A  and  B  explosives,  in  light 
of  the  safety  considerations.  However, 
this  would  not  preclude  an  applicant 
from  specifically  seeking  authority  to 
transport  those  commodities. 

Finally,  adjustments  to  the  STCC  code 
must  be  made  to  adapt  them  to 
Commission  jurisdiction.  STCC  groups 
35  (Machinery,  except  electrical)  and  36 
(Electrical  Machinery  or  Equipment,  and 
Supplies)  would  be  combined  into  one 
group,  renumbered  STCC  group  35 — 
Machinery  and  Supplies.  This  is  for 
administative  convenience. 

STCC  groups  44,  45,  and  46  (Mail  and 
Express  Traffic,  are  not  involved  in 
transportation  by  motor  carriers  of 
property,  and  will  be  excluded.  STCC 
group  47  (Small  Packaged  Freight 
Shipments)  is  described  statutorily  in 
terms  of  100  pound  shipments,  see  49 
U.S.C.  10922(b)(3)(D).  This  category  is 
discussed  below. 

We  foresee  the  possibility  of  problems 
in  interpreting  several  of  the  STCC 
categories,  e.g.  STCC  group  39 
(Miscellaneous  Products  of 
Manufacturing),  and  STCC  group  41 
(Miscellaneous  Freight  Shipments).  The 
commodities  contained  under  these 
groupings  are  general  miscellaneous 
commodities  not  contained  in  any  other 
grouping.  We  see  as  one  possibility 
abolishing  these  groupings,  and 
subsuming  the  involved  commodities  in 
the  general  commodities  category. 

A  revised  listing  of  the  STCC  major 
industry  groupings,  modified  as 
discussed  above,  is  attached  as 
Appendix  A. 

Despite  the  difficulties  that  may  exist 
in  adapting  the  STCC  scheme  to  the 
motor  carrier  industry’s  operating 
authorities,  we  believe  that  investigation 
of  the  possibility  is  warranted.  No 
system  of  commodity  classification  is 


going  to  be  perfect.  On  the  other  hand,  if 
we  are  able  to  use  this  or  another 
classification  system  which  defines  and 
classifies  commodities  into  readily 
distinguishable  categories,  everyone  will 
benefit.  Computerization  of  billing  may 
be  advanced.  The  Commission  itself 
may  be  able  to  benefit  from  computer 
technology,  and  keep  better  track  of 
operating  authorities.  Moreover,  less 
effort  will  be  required  to  interpret  the 
lawful  scope  of  an  operating  authority. 

Acceptable  Territorial  Descriptions 

Descriptions  of  territorial  authority 
sought  in  operating  rights  applications 
have  presented  the  Commission  with 
interpretative  and  enforcement 
problems  since  the  beginning  of  motor 
carrier  regulations.  Many  proceedings 
have  been  instituted  to  clarify  the  scope 
of  territorial  descriptions.  See,  e.g., 
Classification  of  Motor  Carriers  of 
Property,  2  M.C.C.  703  (1937), 
Transportation  Activities,  Brady 
Transfer  &  Storage  Co.,  47  M.C.C.  23 
(1947),  and  Motor  Common  Carriers  of 
Property— Routes  and  Services,  88 
M.C.C.  415  (1961).  The  Motor  Carrier  Act 
of  1980  introduces  new  considerations 
into  the  Commission’s  issuance  of  routes 
and  territorial  descriptions.  The 
Commission  is  now  specifically 
mandated  to  consider  fuel  efficiency, 
productive  use  of  equipment,  service  to 
small  communities  and  small  shippers, 
and  changing  market  demands.  49  U.S.C. 
10101(a)(7).  Moreover,  the  Act  states 
that  the  Commission  must  eliminate 
from  existing  certificates  gateway 
restrictions  and  circuitous  route 
limitations,  unreasonable  or  excessively 
narrow  territorial  limitations,  and  any 
other  territorial  restrictions  deemed  to 
be  wasteful  of  fuel,  inefficient,  or 
contrary  to  the  public  interest.  49  U.S.C. 
10922(h)(1)(A),  (B)(iv)  and  (v).  The 
Commission  is  further  directed  to 
authorize  intermediate  point  service 
where  it  was  previously  prohibited  in 
regular-route  service,  and  to  provide 
round-trip  authority  where  only  one  way 
authority  exists.  49  U.S.C. 
10922(h)(l)(B)(ii)  and  (iii).  While  these 
sections  apply  to  existing  certificates 
and  permits,  we  believe  that  it  is  the 
clear  intent  of  Congress  that  all  future 
motor  carrier  and  broker  of  property 
grants  of  authority  contain  reasonably 
broad  territorial  descriptions  consonant 
with  these  sections. 

Common  Carriage:  In  the  case  of 
irregular-route  authority,  only  two-way 
authority  would  be  acceptable.  Thus,  the 
one-way  radial  description,  “from 

*  *  *  to”,  would  no  longer  be  used. 
Applicants  could  continue  to  seek  either 
two-way  radial  authority  (“between 
*  *  *,  on  the  one  hand,  and,  on  the 
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other,  *  *  *”)  or  non-radial  authority 
(“between  points  in  *  *  *"),  as 
appropriate.  If  a  carrier  wants  to 
transport  a  different  commodity  on  its 
backhaul,  it  would  apply  for  separate 
authority  for  that  commodity. 

Applicants  have  been  permitted  to 
describe  origin  or  destination  points 
specifically,  indicating  a  named  city  or 
plantsite.  All  applications  in  the  future 
would  employ  only  county-wide 
descriptions  lor  the  functional 
equivalent) 6  for  the  territory  wished  to 
be  served.  We  believe  this  description  is 
consistent  with  the  intent  of  the  Act.7 
The  Commission  has  been  expanding 
base  territories  beyond  named  cities, 
see  49  C.F.R.  1048.101-1048.102.  Use  of 
county-wide  base  or  destination 
territories  is  consistent  with  the 
commercial  zone  theories  long  a  part  of 
Commission  territorial  descriptions. 

County  units  are  a  reasonable  choice 
as  a  minimum  size  unit.  There  are  well 
defined  territories.  Most  counties  have 
related  economic  concerns.  The  county 
governmental  unit  and  taxing  powder 
provide  a  strong  ecomomic  bond.  The 
typical  county  unit  is  sizeable  enough  so 
that  undue  fragmentation  in  operating 
authority  would  be  avoided,  yet  it  is 
small  enough  so  that  its  business  and 
inhabitants  will  share  many  of  the  same 
service  needs. 

Authorization  of  service  involving 
points  in  the  United  States  has  routinely 
omitted  points  in  Alaska  and  Hawaii. 
The  Commission  has  often  stated  that 
specific  authority  is  required  for  service 
to  those  two  States.  See  American 
International  Driveway  ExL — Hawaii, 
117  M.C.C.  63,  67  (1972),  and  United  Van 
Lines,  Inc.,  Extension — Alaska,  99 
M.C.C.  331  (1965).  To  promote  the  most 
competitive  and  efficient  transportation 
system,  meeting  the  goals  of  the 
National  Transportation  Policy,  an 
applicant  for  operating  authority  will  no 
longer  have  to  specify  Alaska  and 
Hawaii  in  requests  to  operate  in  points 
in  the  United  States.8 


'We  are  aware  that  not  all  States  use  counties  as 
jurisdictional  divisions,  and  therefore  county-wide 
descriptions  will  not  be  appropriate  in  all  cases.  For 
example,  Louisiana  uses  the  parish  as  its  local 
jurisdictional  unit,  and  Virginia  has  many 
independent  cities  not  included  in  a  county. 
Additionally,  we  are  aware  that  some  cities 
encompass  more  than  one  county,  e.g.  New  York, 
NY,  is  comprised  of  five  separate  counties.  We 
would  appreciate  comments  concerning  similar 
situations  that  may  require  departure  from  the  use 
of  county-wide  descriptions. 

’See  Congressional  Record,  voL  126,  No.  101-Part 
II,  June  19, 1980,  p.  H5410,  colloquy  between  Messrs. 
Schuster  and  Howard. 

8  49  CFR  1041.11,  Service  to,  from,  and  between 
points  in  each  Alaska  and  Hawaii,  interprets 
certificates  and  permits  issued  prior  to  admission  of 
Alaska  and  Hawaii  as  States  in  1959  and  is  not 
affected  by  this  policy  statement.  Similarly,  49  CFR 


Regular  Routes:  The  territorial 
distinction  between  irregular-  and 
regular-route  authority  would  be 
retained  for  the  present.  49  U.S.C. 
10922(d)(1)(B)  and  (C).  However, 
modifications  in  the  accepted  regular- 
route  descriptions  would  be 
implemented.  Consonant  with  expressed 
Congressional  intent,  carriers  would  be 
required  to  seek  two-way  authority  on 
their  regular  routes.  This  would 
eliminate  the  “from  *  *  *  to  *  *  *" 
description,  without  return  operations 
over  the  specified  routes,  and  will  also 
eliminate  so-called  “circular  routes” 
which  required  the  carrier  to  conduct 
only  one-way  operations. 

In  seeking  regular-route  authority, 
applicants  would  not  be  allowed  to  use 
intermediate-point  restrictions.  Regular- 
route  service  would  be  conducted 
between  two  named  points,  with  service 
authorized  to  all  intermediate  points. 
Off-route  point  authority  would  continue 
to  be  an  acceptable  form  of  application 
for  regular-route  authority. 

Contract  Carriage:  The  Act  modifies 
the  requirements  for  contract  carriage 
by  amending  49  U.S.C.  10923,  adding 
that  the  Commission  may  not  requiii  a 
contract  carrier  of  property  to  limit  its 
operations  to  carriage  for  a  particular 
industry  or  within  a  particular 
geographic  area.  We  believe  that  it  was 
the  intent  of  Congress  to  give  property 
contract  carriers  wide  latitude  in 
providing  service  to  the  contracting 
shippers.  Therefore,  we  would  not 
require  an  applicant  for  contract  carrier 
of  property  authority  to  specify  the 
territory  in  which  it  will  serve  the 
contracting  shippers.  A  proper 
application  for  this  contract  carrier 
authority  would  include  the  class  of 
commodities  to  be  transported,  and  the 
name  of  the  supporting  contracting 
shipper.  The  territorial  scope  of 
operations  in  all  permits  will  be  stated 
as  “between  points  in  the  United 
States.”  9 

Unacceptable  Restrictions 

The  imposing  of  restrictions,  whether 
to  protect  competing  carriers  from 
competition,  or  to  define  more  clearly 
the  authority  granted  based  on  the 


Part  1050,  Motor  Carrier  Operations  in  the  State  of 
Hawaii,  deals  with  an  exemption  for  operations 
solely  within  the  State  of  Hawaii,  and  is  not 
affected  by  our  actions  here.  Hie  provisions  of  the 
Act  encourage  intermodal  service,  see  49  U.S.C. 
10101(a)(7)(H),  and  we  do  not  believe  the  revision  of 
the  statute  will  affect  the  provisions  of  49  CFR  Part 
1091,  Practices  of  For-Hire  Motor  Common  Carriers 
of  Property  Participating  in  Alaskan  Motor-Ocean 
Motor  (AMOM)  Substituted  Service. 

’Therefore,  a  contract  carrier  caption  summary 
will  read,  “To  transport  XYZ  commodities  between 
points  in  the  United  States,  under  continuing 
contracts  with  (the  ABC  Co.  of  Anytown,  USA)." 


evidence  of  need  for  the  proposed 
service,  has  been  a  part  of  the 
Commission’s  licensing  operations  since 
1935.  Many  types  of  restrictions  have 
been  imposed,  with  the  result  that 
“*  *  *  the  existing  regulatory  system 
governing  the  interstate  motor  carrier 
industry  contains  numerous  and 
unnecessary  restrictions  on  the  actual 
operations  of  the  motor  vehicle  and  the 
service  that  can  be  provided  to  the 
public.”  Senate  Report,  at  7.  To  remedy 
this  situation,  Congress  has  mandated 
that  the  Commission  implement 
regulations  to  allow  carriers  to  remove 
from  their  certificates  unreasonable 
restrictions  that  are  wasteful  of  fuel, 
inefficient,  or  contrary  to  the  public 
interest.  49  U.S.C.  10922(D)(l)(B)(v). 

The  Commission  believes  that  it  is  the 
intent  of  Congress  to  prevent  the 
imposition  of  such  restrictions  in  the 
future  so  that  operating  authority 
granted  subsequent  to  the  passage  of  the 
Act  will  not  be  encumbered  by 
unreasonable  restrictions.  To  that  end, 
the  Commission  would  no  longer  impose 
many  of  the  restrictions  now  found  in 
certificates. 

The  Commission  holds  a  wide  range 
of  discretionary  authority  in  determining 
where,  on  balance,  the  public  interest 
requires  that  a  restriction  should  be 
imposed.  Cf.  Interstate  Commerce 
Commission  v.  Parker,  326  U.S.  60 
(1945).  Restrictions  that  are  inconsistent 
with  the  public  interest  and  inimical  to 
practicable  and  effective  regulations 
have  long  been  rejected  by  the 
Commission.  See,  e.g.,  /.  E.  Bejin 
Cartage  Co.  Contract  Carrier 
Application,  53  M.C.C.  255  (1951). 
Moreover,  the  Commission  has  refused 
to  impose  restrictions  that  create 
undesirable  complications,  unless  it  has 
been  shown  that  they  are 
overwhelmingly  necessary  in  the  public 
interest  and  consistent  with  practicable 
and  efficient  transportation  regulations. 
See  Fox-Smythe  Transp .,  supra,  at  9. 

The  history  of  regulation  of  the  motor 
carrier  industry  reveals  that  the 
Commission  has,  at  times,  looked 
favorably  on  the  imposition  of  certain 
restrictions.  However,  the  current  state 
of  the  industry,  as  recognized  by 
Congress  in  the  Act,  warrants  re¬ 
examination  of  Commission  policy 
concerning  restrictions. 

Facilities  and  Interlining  Restrictions: 
These  territorial  restrictions  are 
commonly  found  in  grants  of  operating 
authority.  Facilities  restrictions  have 
been,  for  the  most  part,  included  in  a 
grant  of  authority  where  the  exact 
locations  of  a  particular  plant  is  not 
otherwise  identifiable,  or  to  protect  the 
interests  of  existing  carriers  where 
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necessary  and  desirable.  The  restriction 
has  been  imposed  in  instances  where 
the  resulting  scope  of  authority  would 
exceed  the  limited  proof  of  need  for 
service  shown  by  a  single  shipper,  see 
Kreider  Truck  Service,  Inc.,  Extension — 
Lard  Oils.  82  M.C.C.  565  (1960),  and 
therefore,  to  protect  existing  carriers 
from  additional  competition.  See  also 
Fox-Smythe  Transp.,  supra,  at  51. 

“Originating  at  or  destined  to” 
restrictions  have  been  imposed  on  a 
showing  by  protestants  (or,  frequently, 
on  concession  by  applicant)  that  failure 
to  impose  such  a  restriction  would 
materially  and  adversely  affect  the 
protestant.  Moreover,  restrictions 
against  interlining  and  tacking  have 
been  imposed  where  these  operations 
would  result  in  additional  competitive 
operations  which  would  materially  and 
adversely  affect  the  operations  of  other 
authorized  carriers.  Riss  &  Co.,  Inc., 

Ext. — Dakota  County,  Nebr.,  102  M.C.C. 
336,  343  (1966).  These  considerations 
have  often  outweighed  the  stated 
Commission  preference  not  to  encumber 
grants  of  authority  and  to  encourage 
interlining  and  interchange  between 
carriers.  See  Tompkins  Motor  Lines, 

Inc.,  Extension — Louisville,  95  M.C.C. 
472,  481  (1964). 

Congress  has  outlined  specific 
considerations  the  Commission  must 
take  into  account  in  framing  operating 
authority.  These  include  more 
productive  use  of  equipment  and  energy 
resources,  the  promotion  and 
maintenance  and  service  to  small 
communities,  the  promotion  of 
intermodal  service,  the  elimination  of 
unreasonable  or  narrow  territorial  . 
limitations,  and  the  general  policy  that 
authority  not  be  encumbered  by 
restrictions.  See  49  U.S.C.  10101(a)(7) 
and  10922(h).  These  considerations 
militate  against  the  continued  use  of 
facilities  and  interlining  restrictions. 

The  Commission  has  long  held  that  a 
grant  of  operating  authority  may  be 
based  on  support  of  one  shipper,  and 
that  evidence  presented  by  one  shipper 
would  be  considered  representative  of 
the  need  for  service  in  the  community 
generally.10  Consequently,  the  need  for 
service  may  be  adduced  by  one  shipper, 
without  limiting  service  to  that  one 
shipper.  Therefore,  when  an  applicant 
presents  support  for  its  operating 
proposal,  one  shipper’s  evidence  can  be 
considered  sufficient  to  warrant  a  broad 
grant  of  authority.11 


19  Compare  Shrader  Common  Carrier  Application, 
71  M.C.C.  364  (1957),  Southern  Exp.  Inc.,  Common 
Carrier  Application.  62  M.C.C.  35  (1953).  and 
Stockberger  Common  Carrier  Application,  46 
M.C.C.  599  (1946). 

"  A  public  need  can  be  demonstrated  by  tbe 
supporting  statcmcnt(s)  of  a  shipper,  of  another 


Tacking  Restrictions: 12  The 
Commission  proposes  tp  continue  the 
policy  of  prohibiting  the  tacking  of 
irregular-route  authority  with  a  carrier’s 
existing  irregular-route  certificates. 
Carriers  are  now  allowed  to  tack 
irregular-route  authority  with  existing 
irregular-route  certificates  only  if  notice 
of  the  intent  to  tack  is  published  in  the 
Federal  Register  and  the  evidence 
establishes  a  need  for  that  type  of 
service.  We  propose  to  prohibit  carriers 
from  requesting  authority  to  tack 
irregular-route  certificates  under  any 
circumstances,  as  the  proper  mechanism 
for  providing  service  is  to  consolidate 
existing  certificates  and  provide  direct 
service  without  observing  gateways.  We 
believe  this  approach  would  be 
consistent  with  the  mandate  of  49  U.S.C. 
10922(h)(1)(A),  requiring  the  Commission 
to  eliminate  gateways  and  circuitous 
route  limitations.  This  proposed 
approach  would  preclude  the  creation  of 
any  new  gateways. 

Equipment  Restrictions:  The 
imposition  of  equipment  restrictions  has 
been  based  on  evidence  adduced  in  an 
adjudication,  but,  more  frequently,  by 
consent  of  parties  without  an  affirmative 
showing  of  any  necessity  for  them.  In 
both  situations,  the  effect  has  been  to 
protect  existing  carriers  from  additional 
competition.  The  Commission  has  long 
believed  that  restrictions  are  inherently 
undesirable  and  should  not  be  imposed 
or  retained  except  where  it  is  shown 
conclusively  that  they  are  necessary  in 
the  public  interest  and  consistent  with 
effective  transportation  regulation.  See 
Fox-Smythe  Transp.,  supra,  at  9. 

Equipment  restrictions  involve  a  wide 
range  of  transportation  services. 
Common  equipment  restrictions  include 
mechanical  refrigeration, 13  tank 
vehicles,  hopper  vehicles,  dump 
vehicles,  and  van-type  equipment. 

Restrictions  prevent  carriers  from 
rendering  to  the  public  a  fully  efficient 
and  economical  service.  The 
Commission  has  long  recognized  that 
the  use  of  equipment  to  its  fullest 
capacity  is  economically  sound,  and  has 
encouraged  improvement  of 
transportation  methods.  See  Removal  of 


person  or  persons,  or  of  the  applicant  itself.  See 
Report  of  the  House  Committee  on  Public  Works 
and  Transportation  on  H.R.  6418.  as  amended,  )une 
3.  I960,  p.  14;  and  Congressional  Record,  vol.  126, 
No.  102.  June  20. 1980,  pp.  S7684-5,  colloquy 
between  Senators  Pack  wood  and  Cannon. 

“The  subject  of  elimination  of  gateways  and 
circuitous  route  limitations  will  be  dealt  with  in  a 
separate  proceeding. 

ISThe  Commission  is  currently  considering 
adoption  of  a  rule  which  would  delete  from  all 
existing  certificates  and  permits  restrictions  limiting 
transportation  service  to  that  provided  in  “vehicles 
equipped  with  mechijiical  refrigeration."  Ex  Parte 
No.  MC-139,  Removal  Of  Mechanical  Refrigeration 
Restrictions.  45  FR  25419  (1980). 


Truckload  Lot  Restrictions,  supra.  The 
Commission  has  refused  to  impose 
restrictions  for  or  against  transportation 
involving  certain  types  of  equipment 
where  the  result  would  be  to  prevent 
rendition  of  a  service  with  optimum 
efficiency.  Stearns  Common  Carrier 
Application,  96  M.C.C.  627  (1964).  The 
elimination  of  equipment  restrictions 
from  future  grants  of  authority  should 
enable  carriers  to  provide  shippers  and 
the  public  with  a  more  complete, 
economical,  and  efficient  service. 

Commodity  Restrictions.  Common 
among  the  commodity  restrictions 
imposed  by  the  Commission  are 
restrictions  against  transportation  in 
bulk,  in  bags,  in  containers,  and  mixed 
loads.  These  restrictions  concern  the 
transportation  of  types  of  commodities. 
The  adoption  of  the  STCC-type 
commodity  codes  for  industry  groupings 
would,  in  effect,  preclude  the  use  of 
these  types  of  restrictions.  Carriers 
would  be  required  to  use  only  broad 
commodity  groupings.  We  propose  to 
reject  all  motor  carrier  applications  not 
using  approved  broad  commodity  . 
descriptions. 

Restrictive  Amendments.  In  recent 
years,  the  tendency  has  developed 
among  parties  to  operating  rights 
proceedings  to  proposed  restrictive 
amendments  to  eliminate  a  party’s 
opposition  to  an  application.  These 
amendments  have  been  closely 
scrutinized  when  it  appears  that  they 
subordinate  the  public  need  for  a 
particular  service  to  the  applicant’s  own 
interest,  leaving  a  muddled  picture  of 
the  authority  sought  and  confusing 
support  for  the  amended  proposal.  Fox- 
Smythe  Transp.,  supra,  at  21.  The 
Commission  has  had  the  policy  of 
rejecting  restrictive  amendments  that 
unduly  fragment  authority,  and  thus 
prevent  shippers  and  receivers  from 
obtaining  service  they  require.  See 
Sykes  Transport  Co.  Common  Carrier 
Application,  83  M.C.C.  113  (1960). 

The  Motor  Carrier  Act  emphasizes  the 
principles  of  the  Sykes  case.  Applicants 
should  be  required  to  seek  broad 
authority,  and  not  restrict  the  authority 
against  providing  service  to  certain 
points,  or  against  transporting  certain 
commodities.  Restrictive  amendments 
tend  to  fragment  authority  at  all  times, 
and  not  only  when  designed  to  eliminate 
opposition  to  an  application.  Therefore, 
in  a  separate  proceeding,  we  propose 
not  to  accept  restrictive  amendments  in 
the  future.  See  Ex  Parte  No.  55  (Sub-No. 
43),  Rules  Governing  Applications  for 
Operating  Authority,  published 
elsewhere  in  this  issue. 
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Fitness  Related  Applications 

The  Act  provides  six  exceptions  from 
the  licensing  provisions  generally 
applicable  to  applicants  for  certificates 
and  permits.  An  applicant  for  authority 
under  one  of  these  provisions  of  the  act 
must  show  only  that  it  is  within  the 
exception,  and  that  it  is  fit  to  conduct 
the  operations. 

We  propose  that  the  descriptions  used 
in  the  "fitness  related  applications”  be 
treated  separately  and  not  use  the 
description  policy  for  certificates  and 
permits  previously  discussed.  The 
transportation  services  enumerated  by 
Congress  in  49  U.S.C.  10922(b)(4), 
10923(b)(5)(A),  and  10924(b)  require  only 
that  the  Commission  find  the  applicants 
for  such  authority  to  be  fit,  willing,  and 
able  properly  to  perform  the  operations. 
Congress  has  described  in  the  statute 
the  type  of  service,  and  we  would  use 
the  statutory  language  for  the 
commodity  descriptions. 

(1)  Transportation  to  any  community 
not  regularly  served  by  a  motor  carrier 
of  property  (49  U.S.C.  10922(b)(4)(A)). 

An  applicant  for  authority  under  this 
exception  must  show  that  the 
community  it  wishes  to  serve  does  not 
receive  a  particular  type  of  service.  An 
applicant  must  then  indicate  under 
which  commodity  grouping  or  groupings 
it  wishes  to  perform  the  new  service  in 
its  caption  summary  submitted  with  the 
application.  The  proper  territorial 
designation  for  service  to  that 
community  will  be  two-way  radial 
authority  between  the  involved 
community,  on  the  one  hand,  and,  on  the 
other,  points  in  the  United  States. 

(2)  Transportation  service  as  a  direct 
substitute  for  complete  abandonment  for 
rail  service  (49  U.S.C.  10922(b)(4)(B)). 

An  applicant  for  authority  under  this 
exception  must  file  its  application 
within  120  days  after  the  abandonment 
of  rail  service  has  been  approved  by  the 
commission.  The  abandonment  of 
railroad  service  to  community  must 
leave  the  community  without  any  rail 
service.  Rail  service  generally  provides 
transportation  of  a  vast  range  of 
commodities.  Therefore,  general 
commodities  will  be  the  appropriate 
commodity  description.  The  appropriate 
territorial  description  would  be  between 
the  point(s)  of  abandoned  service  on  the 
railway  on  the  one  hand,  and,  on  the 
other,  points  in  the  United  States. 

(3)  Transportation  for  the  United 
States  Government  of  certain 
commodities  (49  U.S.C.  10922(b)(4)(C). 
An  applicant  for  authority  under  this 
exception  would  be  able  to  apply  to 
transport  general  commodities  (except 
household  goods  as  defined  by  the 
Commission,  hazardous  or  secret 


materials,  and  sensitive  weapons  and 
munitions).  The  territorial  scope  of  the 
authority  under  this  section  would  be 
between  points  in  the  United  States. 

(4)  Transportation  of  shipments 
weighing  100  pounds  or  less  if 
transported  in  a  motor  vehicle  in  which 
no  one  package  exceeds  100  pounds  (49 
U.S.C.  10922(b)(4)(D) 14  Applicants  for 
this  authority  would  be  permitted  to 
transport  shipments  weighing  100 
pounds  or  less.  The  proper  territorial 
authority  for  applications  under  this 
authority  would  be  between  points  in 
the  United  States. 

(5)  Motor  Carrier  brokers  of  property 
(49  U.S.C.  10924(b)).  Applicants  for 
property  broker  authority  would  be 
permitted  to  arrange  for  the 
transportation  of  general  commodities 
(except  household  goods),18  between 
points  in  the  United  States. 

(6)  Transportation  by  common 
carriage  of  food  and  other  edible 
products  (including  edible  byproducts 
but  excluding  alcoholic  beverages  and 
drugs)  intended  for  human  consumption, 
agricultural  limestone  and  other  soil 
conditioners,  and  agricultural  fertilizers 
(49  U.S.C.  10922(b)(4)(E).  Transportation 
under  this  category  must  be  provided  by 
an  owner-operator  in  his  or  her  own 
vehicle  (except  in  emergencies),  and  can 
only  be  provided  to  transport  a  total 
tonnage  equal  to  the  amount  the  owner- 
operator  transports  of  exempt 
commodities  under  49  U.S.C.  10526(a)(6). 
The  certificate  would  be  issued  to  read, 
“To  transport  food  and  other  edible 
products  (including  edible  byproducts 
but  excluding  alcoholic  beverages  and 
drugs)  intended  for  human  consumption, 
agricultural  limestone  and  other  soil 
conditioners,  and  agricultural  fertilizers, 
by  the  owner  of  the  motor  vehicle  in 
such  vehicle,  between  points  in  the 
United  States.” 

(7)  Transportation  by  contract 
carriage  of  food  and  other  edible 
products  (including  edible  byproducts 
but  excluding  alcoholic  beverages  and 
drugs)  intended  for  human  consumption, 
agricultural  limestone  and  other  soil 
conditioners,  and  agricultural  fertilizers, 
(49  U.S.C.  10923(6)(5)(A).  A  permit 
issued  under  this  exception  would 
enable  an  owner-operator  to  transport  in 
his  or  her  own  vehicle  (except  in 
emergency  situations)  "food  and  other 
edible  products  (including  edible 


14  Applicants  under  this  exception  are  subject  to 
the  provision  that  notwithstanding  any  other 
provision  of  Title  49,  any  carrier  holding  authority 
under  this  subparagraph  operating  one  or  more 
commercial  vehicles  with  a  gross  weight  rating  of 
10,000  pounds  of  more  shall  be  subject  to 
Department  of  Transportation  safety  regulations  for 
all  of  its  fleet  of  vehicles. 

16  See  49  U.S.C.  10924(a). 


byproducts  but  excluding  alcoholic 
beverages  and  drugs)  intended  for 
human  consumption,  agricultural 
limestone  and  other  soil  conditioners, 
and  agricultural  fertilizers  by  the  owner 
of  the  motor  vehicle  in  such  vehicle, 
between  points  in  the  United  States, 
under  a  continuing  contract  or  contracts 
with  (XYZ  Company  of  Anytown, 

USA).”  No  particular  geographical  area 
may  be  specified,  see  (49  U.S.C. 
10923(d)(1).  As  in  the  case  of  common 
carriage,  discussed  above,  at  least  50 
percent  of  the  trasportation  provided  by 
the  motor  vehicle  (measured  by 
tonnage)  must  involve  exempt 
commodities  under  49  U.S.C.  10526(a)(6). 

Environmental  and  Energy 
Considerations 

We  do  not  foresee  that  the  proposed 
policy  statement  will  significantly  affect 
the  quality  of  the  human  environment. 
The  proposed  policy  statement  is  being 
issued  consistent  with  the  Motor  Carrier 
Act  of  1980,  in  which  Congress  has 
determined  that  the  actions  here 
proposed  are  in  the  interests  of  energy 
efficiency  and  conservation. 

This  notice  of  proposed  policy 
statement  is  issued  pursuant  to  49  U.S.C. 
1032, 10922,  and  10923,  and  5  U.S.C.  553. 
Decided:  June  26, 1980. 

By  the  Commission,  Chairman  Gaskins, 

Vice  Chairman  Gresham,  Commissioners 
Stafford,  Clapp,  Trantum,  Alexis,  and  Gillian. 
Agatha  L.  Mergenovich, 

Secretary. 

Revised  STCC  Major  Industry  Groupings 
01  Non-exempt  Farm  Products 
08  Forest  Products 

10  Metallic  Ores 

11  Coal 

13  Crude  Petroleum,  Natural  Gas  or 
Gasoline 

14  Nonmetallic  Minerals;  except  Fuels 

19  Ordnance  Or  Accessories 

20  Non-exempt  Food  or  Kindred  Products 

21  Tobacco  Products;  except  insectivides — 
see  major  Industry  Group  28 

22  Textile  Mill  Products 

23  Apparel,  or  Other  Finished  Textile 
Products  or  Knit  Apparel 

24  Lumber  or  Wood  Products;  except 
Furniture — See  Major  Industry  Group  25 

25  Furniture  or  Fixtures 

26  Pulp,  Paper,  or  Allied  Products 

27  Printed  Matter 

28  Chemicals  or  Allied  Products 

29  Petroleum  or  Coal  Products 

30  Rubber  or  Miscellaneous  Plastics 
Products 

31  Leather  or  Leather  Products 

32  Clay,  Concrete,  Glass  or  Stone  Products 

33  Primary  Metal  Products;  inc.  galvanized; 
except  coating  or  other  allied 
processing — see  Major  Industry  Group  34 

34  Fabricated  Metal  Products;  except 
Ordnance— see  Major  Industry  Groups 
19 — Machinery,  35,  or  37 — 
Transportation  Equipment 


®  “  w 
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Machinery  and  Supplies 
Transportation  Equipment 
Instruments,  Photographic  Goods  or 
Optical  Goods.  Watches  or  Clocks 
40  Waste  or  Scrap  Materials  Not  Identified 
by  Industry  Producing 
42  Containers,  Carriers,  or  Devices, 
Shipping,  Returned  Empty 
49  Hazardous  Materials 
51  General  Commodities  (except  household 
goods  as  defined  by  the  Commission  and 
classes  A  and  B  explosives) 
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